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Right of Pennsylvania Trust Company to Act as 
Trustee in New Hampshire 


A recent decision of the Supreme Court of New Hamp- 
shire points out that a trust company, organized under the 
laws of another state, may not act as a trustee under a will 
in the state of New Hampshire. Cadbury v. Parish, 200 Atl. 
Rep. 791. 

It appeared in this case that a resident of Pennsylvania 
executed her will in that state on April 15, 1926. She later 
became a resident of New Hampshire and was domiciled in 
that jurisdiction at the time of her death. In her will she had 
named her niece and the Provident Trust Company of Phila- 
delphia as co-trustees. The trust company not being quali- 
fied to act in New Hampshire, the court appointed an officer 
of that company to act as co-trustee. 

On the point as to the right or power of a foreign corpora- 
tion to act in a fiduciary capacity in New Hampshire, the court 
referred to the case of Bank of New York & Trust Company 
v. Tilton, 82 N. H. 81, 129 Atl. Rep. 492. That case was 
published in the October, 1925, issue of THE BANKING Law 
JournAaL. The Supreme Court of New Hampshire there held 
that, under the laws of that state, a foreign trust company 
cannot be appointed trustee under the provisions of a will. 

The plaintiff trust company, organized under the laws of 
New York, was named as trustee in the will of Levi Holbrook, 
but the New Hampshire probate court appointed the defend- 
ants trustees of the trust created in the will without notice to 
the plaintiff. The plaintiff subsequently petitioned for leave 
























NOTE — For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §453. 
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to appeal from the decree appointing the defendants trustees. 
The principal question raised by the petition was whether the 
plaintiff was disqualified from acting as trustee because it was 
a foreign corporation. 

The determination of the question depended upon the in- 
terpretation given to the following New Hampshire statute, 


Laws of 1919, c. 121, § 1: 


Hereafter any trust company, loan and trust company, loan and 
banking company, and all other corporations of a similar character, 
incorporated under the laws of this state, and any national bank being 
duly authorized and located within the state, may be appointed trus- 
tee, in any case where an individual can be appointed, upon the same 
conditions and subject to the same control, requirements and penalties ; 
but no corporation shall be appointed in any other fiduciary capacity. 
Every corporation when appointed by any court in such capacity 
shall give bond of an indemnity company licensed by the insurance 
commissioner to do business in this state. The exercise of the powers 
granted herein is limited to the specified corporations located in this 


state. 


The plaintiff contended that it was entitled to act as trus- 
tee for the reason that it was appointed as trustee by the tes- 
tator, and derived authority from the will rather than from 
the decision or order of a court. Referring to this argument. 
the court said: 


Merely naming a trustee in a will does not confer title to the trust 
property upon him. Unless he gives the required bond, he is deemed 
to have declined the trust. P. S., c. 198, § 4. He must qualify in 
the probate court. If he is incompetent or otherwise disqualified, it is 
the duty of the probate court to refuse the appointment. The law 
of the state in these respects was not dubious in 1919. It had been 
plainly declared. If the law elsewhere is otherwise, it does not affect 
the present situation. The statute is a New Hampshire act, and is 
to be construed in the light of the announced local view of the law, 
as it stood at the time of the enactment. 


The general rule as to the right of a corporation to act as 
executor or administrator in a state other than the one in which 
it is organized, is stated in the following aint in 14 A 
Corpus Juris, § 4036: 
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Where a foreign corporation, by virtue of comity, has the right 
to acquire, hold, convey or encumber real or personal property situated 
in a state other than that of its creation, it may if authorized by its 
charter or governing statute, in the absence of prohibition or limita- 
tion imposed by the laws of the domestic state, exercise such rights 
in the capacity of trustee, executor or administrator. However, al- 
though authorized to do so by its charter or governing statutes, a 
foreign corporation cannot exercise such rights in the capacities named 
contrary to the express enactments of the domestic state, or where it 
is prohibited from doing so by the otherwise manifested public policy 
of such state. 


Cashing Checks Indorsed for Deposit 


The secretary of a corporation was given complete control 
of the company’s finances and was authorized to indorse “for 
deposit” checks payable to the company. He indorsed a 
number of such checks in this manner and, at his request, the 
defendant bank, which carried the company’s account, cashed 
the checks for him. He appropriated the money to his own 
use. It was held that the bank was not liable for the loss. 
This was decided by the United States District Court, South 
Carolina, in Glens Falls Indemnity Company v. Palmetto 
Bank, 23 Fed. Supp. 844. 

In spite of the fact that the bank was held free from lia- 
bility in this case, the practice of cashing checks indorsed “for 
deposit” for an agent of the payee is not a safe one to follow. 
It should be pointed out that the secretary had been given 
unusually wide authority particularly with respect to the 
supervision of the corporation’s bank accounts. There have 
been cases in which a bank, cashing checks payable to a cor- 
poration and indorsed by an agent of the corporation “for 
deposit,” has been held liable for amounts misappropriated in 
this manner by the agent. 

The facts in this case showed that one Link was the secre- 
_ tary and assistant treasurer of Watts Mills, a corporation en- 
gaged in the cotton textile business at Laurens, S. C. The 
board of directors passed a resolution which read as follows: 


NOTE — For similar decisions see Banking Law Journal Digest (Fourth 
Edition)  §57. 
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Since the By-Laws of the company provide that the duties of the 
Assistant Treasurer shall be prescribed by the Board of Directors, 
the following Resolution was offered and duly seconded: “Resolved, 
That the Assistant Treasurer shall act under the President and Treas- 
urer as a general assistant to that officer and the Assistant Treasurer 
is hereby authorized to sign checks and drafts on any and all banks 
with whom the company may be doing business.” 


The broad powers given to the secretary are set forth in 
the following paragraph quoted from the court’s opinion: 


The president and treasurer of the mill (Henry), in pursuance of 
the resolutions of the board of directors, delegated to Link the same 
authority that he had as president and treasurer of the mill. In 
answer to the question, “You delegated the full authority you had to 
Link?” he answered, “Yes, sir.” Link was authorized to receive cash 
paid to the mill from incidental sources; had the authority to pay and 
paid all employees and officers of the mill in cash each week; he had 
the custody of the petty cash which ranged from one thousand to 
fifteen hundred dollars, and on one occasion, due to the banking holi- 
day, as much as fourteen thousand dollars; he opened and had full 
charge of the mail; he collected rents ranging from two to three 
thousand dollars per month; he was empowered to sell junk and scrap 
iron, and was given full authority to handle the financial affairs of 
the mill: and was empowered to contract debts and incur liabilities 
in behalf of the mill as he found it necessary to conduct the business 
of the same properly; he had custody of all books, records, deposit 
slips, checks and bank accounts; had authority to indorse checks 
payable to the mill and deposit the same to the credit of the mill, 
and for such purpose he used a rubber stamp containing the follow- 
ing words: “For deposit account of Watts Mills, Laurens, S. C.— 
C. S. Link, Jr., Assistant Treasurer”; he had authority to cash checks 
properly indorsed; he had supervision of all bookkeepers and clerks; 
he signed all the checks of the mill except when he was sick or absent; 
practically all the dealings with the bank were done by Link, and 
the printed checks used in drawing on the mill’s account were signed 
by Link over the printed words “Assistant Treasurer”; and when 
Link opened the Watts Mills account with the bank the assistant 
cashier of the bank furnished him with a signature card which was 
thereafter signed by R. E. Henry, as President and Treasurer, and 
by C. S. Link, Jr., as Secretary and Assistant Treasurer of Watts 
Mills, and subsequently filed with the bank. It was the customary 
signature card used by corporations and individuals in opening ac- 
counts with the bank, and among other things contained the following: 
“Below please find the authorized signatures which you will recognize 
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in the payment of the funds or the transaction of other business on 
my or our account,” and opposite the signatures, the following: “Sig- 
natures — *y whom made” ; “either signature and only one signature 
necessary.” 


Link opened an account in the defendant bank. During 
the period of about three years, he indorsed forty-six checks, 
payable to the corporation, in the following form: “For de- 
posit account of Watts Mills, Laurens, S. C.—C. S. Link, Jr., 
Assistant Treasurer.” At his request, the bank paid him cash 
for these checks and he embezzled the money. He was enabled 
to conceal his peculations by falsifying the company’s records. 
When the fraud was finally found out, it was discovered that 
he had stolen the sum of $15,840.80. 

The plaintiff indemnity company had issued a fidelity bond 
covering the secretary. This company made good the loss to 
Watts Mills and was, therefore, subrogated to the latter’s 
rights against the defendant bank. In holding that the de- 
fendant bank was not liable for the loss in the circumstances 
described, the court wrote, in part, as follows: 


Most of the business of this country is carried on by corporations. 
One dealing with a corporation must deal with its agents. A corpora- 
tion is subject to the general principle that one who holds out another, 
or allows him to appear as having authority to act, as his agent with 
respect to his business generally, or with respect to a particular mat- 
ter, cannot, as against persons dealing with him in good faith, deny 
that his apparent authority is real. Persons dealing with officers or 
agents who assume to act for such entities do not insist on being 
shown the by-laws of the corporation or the resolution of the board 
of directors authorizing the particular officer or agent to transact 
the particular business which he assumes to conduct. A person who 
knows that the officer or agent of the corporation habitually transacts 
certain kinds of business for such corporation under circumstances 
which necessarily show knowledge, or should show knowledge, on the 
part of those charged with the conduct of the corporate business has 
the right to assume that such agent or officer is acting within the 
scope of his authority. The public is compelled to rely upon the 
apparent authority of agents of such corporations, especially when, 
as managers or superintendents or executives, they are placed in con- 
trol or in charge of the corporation’s business, The fact that one 
has an office at the principal place of business of the corporation 
where its actual operations take place, that he apparently is in charge 
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of the office and the work, that he supervises and gives orders to 
employees, that he opens the letters of the corporation, that he con- 
ducts its correspondence, that he signs the checks, handles the bank 
accounts, the cash, etc., and all the surrounding facts and circum- 
stances may be considered and taken into account regardless of his 
title, in determining what his apparent authority is. 

“The apparent scope of an agent’s authority is that authority 
which a reasonably prudent man, induced by the principal’s acts or 
conduct, and in the exercise of reasonable diligence and sound discre- 
tion, under similar circumstances with the party dealing with the 
agent, and with like knowledge, would naturally suppose the agent to 
have.” Clark & Skyles, Agency, para. 208, citing Huffcut, Agency, 
para. 103. 

Tested by these well-settled principles of law as applied to the 
facts in this case, I am forced to the conclusion that a reasonably 
prudent man, induced by the acts of Watts Mills and its conduct in 
placing Link in control of its finances, in the exercise of reasonable 
diligence and sound discretion, would naturally suppose Link to have 
the authority to obtain cash on the checks in the manner in question. 

One lawfully in the possession of a check may present it for pay- 
ment and payment to him will be valid, and the fact that the check 
has never been indorsed by the owner is of no substantial importance 
if the person to whom payment is made is in fact that owner or the 
agent of the owner to receive payment, and the payment to such 
owner or agent will be valid without indorsement. Zollman on Banks 
and Banking, Vol. 6, page 130; Modern Equipment Corporation v. 
Northern Trust Co., 284 Ill. App. 586, 1 N. E. 2d 105; 9 C. J. S. 
Banks and Banking, § 341, page 684. 

When Link received checks payable to Watts Mills he had the 
authority as assistant treasurer of the mill to present the checks to 
the bank and receive the cash without any indorsement. He had 
authority to stamp “Watts Mills by C. S. Link, Jr., Assistant Treas- 
urer” on the back of the check as indorsement and to receive the cash. 
He had the authority to write the words “Watts Mills by C. S. Link, 
Jr., Assistant Treasurer” as indorsement and have the check cashed. 
He had the authority to indorse the checks in either way, or to use 
the rubber stamp for deposit indorsement and deposit the check to the 
credit of Watts Mills. It seems to me to follow, therefore, that Link 
acting as assistant treasurer had either express or apparent author- 
ity, after having indorsed the checks “For deposit account of Watts 
Mills, Laurens, S. C.—C. S. Link, Jr., Assistant Treasurer” to have 
the bank cash the checks, thus indorsed, by verbal instructions, and 
thereby receive the amounts of the same in cash. 

It is true that an indorsement of a check for deposit is restrictive. 
and. vests the legal title in the bank in trust for the depositor until 
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the time and when the proceeds are collected, and transmitted, or 
otherwise accounted for, unless the instrument is credited to the de- 
positor’s account and he is allowed to draw against it, but in this 
case the restrictive indorsement was changed by verbal instructions 
to the bank by Link. The bank never accepted the checks for deposit 
and never deposited them to the account of Watts Mills. Therefore, 
as far as these checks were concerned, no relationship of debtor and 
creditor between the mill and the bank was ever established. Link 
presented the checks with the deposit indorsement on them, and told 
the cashier to give him the cash instead of depositing them to the ac- 
count of the mill. The rubber stamp indorsement was an instruction 
by Link as assistant treasurer to the bank to deposit the checks to 
the credit of Watts Mills; having the right to give this instruction 
to the bank by means of a rubber stamp on the back of the check, 
he had the authority to change the instruction verbally by requesting 
the cash instead of the deposit. 

But plaintiff contends that the signature card was an express 
limitation of authority of which the bank had actual notice. It is true 
that where a party dealing with the agent knows the extent of the 
agent’s powers, the principal is not bound by an act beyond the scope 
of the express authority conferred. It is always competent for a 
principal to limit the authority of his agent, and if such limitations 
have been brought to the attention of the party with whom the agent 
is dealing, the power to bind the principal is defined by the limitation. 
The mill did not notify the bank of any limitation of authority placed 
upon Link or Henry (president). The board of directors by resolu- 
tions did not limit the manner in which Link should cash or deposit 
checks. The by-laws of the corporation contained no such provisions. 
Link and Henry signed the signature card at the request of the bank. 
They, by so doing, did not attempt to limit the authority of either, 
but merely furnished the bank with their signatures as officers of the 
mill who were authorized to do business with the bank. The signature 
card did not, nor did it purport, to state the extent of the authority 
of either Henry or Link in dealing with the bank. 

A signature card is executed for the benefit of the bank to help 
detect forgeries, to obtain the signatures of the parties authorized to 
draw checks on the account at the bank and to ascertain what per- 
sons are authorized to check on the account. In this case it served 
a twofold purpose (1) it was to obtain the authorized signatures of 
the officers with whom the bank was empowered to do business, and 
(2) it carried by implication, at least, a representation that the in- 
dividuals whose signatures were signed thereto were the authorized 
agents of the mill to transact any business with the bank. 

The signature card is what its name imports, a card containing 
authorized signatures. It does not say that that is the only way in 
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which the payment of the funds on the account could be made, or the 
transaction of other business on the account could be handled. Henry 
could have stamped a check “Watts Mills by R. E. Henry, President 
and Treasurer” and lawfully received the cash for Watts Mills with- 
out signing his name. Link could have done likewise and rightfully 
received the cash for the mill. . . . 

Plaintiff relies upon Rivers v. Liberty Nat. Bank, 135 S. C. 107, 
133, S. E. 210, 44 B. L. J. 92. In my judgment that case is clearly 
distinguishable from the instant cause. In that case Rivers, as ware- 
house commissioner, had employed Johnson as bookkeeper. Johnson 
was authorized to make deposit of checks and other funds, but had 
no authority to make collection of any checks payable to the ware- 
house commissioner. The bank furnished the warehouse commissioner 
with a rubber stamp to be used in the indorsement of checks to be de- 
posited. The rubber stamp contained the following words (page 212): 
“For deposit in the Liberty National Bank of S. C., Columbia, S. C., 
J. C. Rivers, State Warehouse Commissioner.” Upon this indorse- 
ment the bank cashed for Johnson checks payable to the warehouse 
commissioner and bearing the rubber stamp indorsement. Johnson 
converted the money so received to his own use. In reaching the con- 
clusion that the bank in cashing the checks under these circumstances 
was guilty of gross negligence, the court said: “It does not appear 
that Rivers, either expressly or by implication, gave to Johnson any 
greater authority than to place the rubber stamp indorsement on the 
checks for deposit, nor that he ratified the unlawful acts of Johnson 
by any acts or words on his part that might lead the bank to believe 
that Johnson was authorized to demand cash payment of the checks 
on the rubber stamp indorsement.” 

Here Link was secretary and assistant treasurer instead of a mere 
hookkeeper. He had authority to collect the checks and was not 
simply the medium through which the checks were placed in the hands 
of the defendant bank for collection. He was the chief executive officer 
of the mill at Laurens, instead of a messenger or bookkeeper. He had 
authority equal to that of Rivers, 

The cases of Bourne, Probate Judge et al. v. Maryland Casualty 
Co. et al., 185 S. C. 1, 192 S. E. 605; Merchants’ & Planters’ Nat. 
Bank v. Clifton Mfg. Co., 56 S. C. 320, 33 S. E. 750; and Imperial 
Garage, Inc., v. Bank of Simpsonville, 122 S. C. 50, 114 S. E. 760. 
on the contrary set forth the law of South Carolina pertinent to this 
controversy, and in my opinion are decisive of the motion. The de- 
cision in the last cited case is very interesting and is as follows: 

“The plaintiff in this case sold an automobile to B. M. Moore and 
took in payment therefor his check for $850. McBride, who was in 
the employ of the plaintiff, took the check to the defendant bank, 
upon which it was drawn, and cashed it and took the money and ran 
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away. McBride indorsed the check with a rubber stamp used by the 
plaintiff, as follows: ‘Imperial Garage, Inc., by ................ > McBride 
wrote his own name after the word ‘by.’ McBride should have de- 
posited the check in Peoples National Bank. Both sides moved for 
the direction of a verdict in their favor. The presiding judge directed 
a verdict in favor of the plaintiff, on the ground that the indorsement 
was unauthorized. 

“Acts of 1914, p. 673, § 23, reads: 

‘Where a signature is forged or made without the authority of 
the person whose signature it purports to be, it is wholly inoperative, 
and no right to retain the instrument, or to give a discharge thereof, 
or to enforce payment thereof against any party thereto, can be 
acquired through or under such signature, unless the party, against 
whom it is sought to enforce such right, is precluded from setting 
up the forgery or want of authority.’ 

“The question pertinent to this case is: Is the plaintiff precluded 
from setting up the forgery or want of authority? That question is 
a question of fact for the jury. It was error to direct a verdict. It 
is very manifest that any discussion of the facts of this case to show 
why a verdict should not have been directed would be improper.” 

In the case of Bourne, Probate Judge, et al. v. Maryland Casualty 
Co, et al., supra, in sustaining a nonsuit as to the cause of action 
against the bank in a similar case, the Supreme Court of this State 
said (page 614): “We do not think that the admitted facts and cir- 
cumstances constituted constructive notice to the bank that Frierson, 
the fiduciary, in seeking to have the checks paid as he did, intended 
to perpetrate fraud upon the estate. It is true that where a check 
is made payable to a named person, or to his order, the bank is bound 
to ascertain the identity of the person named as payee, or, if the check 
is presented by an alleged indorsee, the bank must ascertain the gen- 
uineness of the indorsement. is 

The bank in this case acted in good faith; it paid the money to 
the highest executive officer locally in charge of the mill who was held 
out by the corporation to be the main man with whom the public 
should do business. It paid the money to the assistant treasurer, 
the man who conducted all the mill’s business with the bank. It paid 
it to him while he was acting as assistant treasurer. Link’s plan to 
embezzle “was rooted in his official acts.” The bank had the right 
to assume he would use the money for mill purposes. It is true that 
the bank had notice that the checks were stamped “For deposit ac- 
count of Watts Mills, Laurens, S. C.—C. S. Link, Jr., Assistant 
Treasurer,” but the bank also knew that the man who thus stamped 
the checks changed the instructions contained in the indorsement and 
asked for the cash. The checks that were cashed never came back 
to the mill, and it made no difference what indorsement was put upon 
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them, as far as secrecy was concerned. Link could have used a blanket 
indorsement just as well, and demand cash. ‘The mill reposed con- 
fidence in Link by selecting him as its chief executive officer at Laurens, 
Its president and treasurer testified that he had full confidence in his 
honesty and integrity. He put the financial affairs of the mill abso- 
lutely into Link’s power without the slightest supervision, except a 
cursory quarterly audit regularly made. He had the authority and 
power to draw checks, cash checks and obtain currency. The transac- 
tions went on for three years and two months, and the bank had a 
right to assume that it was legal and that the corporation would find 
it out if anything was wrong. I do not conceive on what ground the 
bank could be held bound to assume that the checks thus handled 
would be used for other than lawful purposes. Under such circum- 
stances, the law will not apply too strict a rule to ordinary business 
transactions. Under such circumstances the law will not require the 
bank to pay the money again. 


Constitutionality of Law Creating Federal Sav- 
ings and Loan Associations 


It is within the powers of Congress to enact Section 5 of 
the Home Owners Loan Act of 1983 (12 U. S. Code § 1464) 
which provides for the creation of federal savings and loan 
associations. This was decided by the United States Circuit 
Court of Appeals in the case of First Federal Savings & Loan 
Association v. Loomis, 97 Fed. Rep. (2d) 831. This decision 
affirms that of the United States District Court, 19 Fed. 
Supp. 678. 

The plaintiff is a federal savings and loan association doing 
business in the city of Milwaukee, Wisconsin. The defendants 
are the Attorney General and the members of the Banking 
Commission of the state of Wisconsin. The plaintiff sought a 
judgment declaring that it has the legal right to transact busi- 
ness as a federal savings and loan association within the state 
of Wisconsin and that, as such association, it is under the sole 
authority and control of the laws of the United States. It also 
sought an injunction restraining the defendants from interfer- 
ing with it in any way in the conduct of its business. 

The defendants contended that the plaintiff was engaging 
in 2 building and loan association business. They alleged that 
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there were seventy-nine building and loan associations in Mil- 
waukee, a city having a population of 600,000, and that there 
was no need for additional associations of that character. They 
also alleged that no building and loan associations had been 
authorized to engage in business in Milwaukee since April, 
1930, and that the last one authorized to transact such a busi- 


ness had liquidated. 

The question presented was whether the creation of federal 
savings and loan associations was a power which was granted 
to Congress by the Constitution. It was held that Congress 
has the power to create such institutions as fiscal agents of the 
government and that it also has the power under the “welfare 
clause” of the Constitution (Art. 1, § 8) which reads as fol- 
lows: ‘The Congress shall have power: To lay and collect 
taxes, duties, imports, and excises, to pay the debts and provide 
for the common defence and general welfare of the United 


States.” 
In so holding, the court said: 


It is conceded that the Constitution does not expressly empower 
Congress to incorporate or establish building and loan associations. 
Appellee, however, contends that such power exists as a fiscal power 
derived by implication from the aggregate of express powers granted 
to Congress and by virtue of article 1, section 8, clause 1 of the Con- 
stitution, U. S. C. A. Const. art. 1, § 8, cl. 1. 

That Congress has the power to create financial corporations as 
fiscal agents of the government is not disputed—in fact, such power 
has so often been recognized by the courts that it is now a settled 
matter. McCulloch v. Maryland, 4 Wheat. 316, 4 L. Ed. 579; Farm- 
ers’? & Mechanics’ National Bank v. Dearing, 91 U. S. 29, 23 L. Ed. 
196; Davis v. Elmira Savings Bank, 161 U. S. 275, 16 S. Ct. 502, 40 
L. Ed. 700; and Smith v. Kansas City Title & Trust Company, 255 
U. S. 180, 41 S. Ct, 243, 65 L. Ed. 577. As was said in the last cited 
case, page 210, 41 S. Ct. page 248: 

“But the existence of the power under the Constitution is not 
determined by the extent of the exercise of the authority conferred 
under it. Congress declared it necessary to create these fiscal agencies, 
and to make them authorized depositaries of public money. Its power 
to do so is no longer open to question.” 

It will be seen from subsection (k) of section 5, 12 U.S. C. A. 
§ 1464 (k), it is expressly provided that Federal Savings and Loan 
Associations when designated by the Secretary of the Treasury, shall 
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serve as fiscal agents of the United States and may act as agent for 
any other instrumentality of the United States when properly desig- 
nated for such purpose. By virtue of such authority, said associa- 
tions, including appellee, with certain minor exceptions, have been 
designated by the Secretary of the Treasury as fiscal agents of the 
United States for the purpose of selling to their members United 
States Savings Bonds. Likewise, they have been designated as fiscal 
agents for the purpose of collecting delinquent accounts arising out of 
insurance and loan transactions of the administrator under Title 1, 
section 1 et seq., of the National Housing Act, 12 U.S. C. A. § 1701 
et seq., and making investigations and rendering reports respecting the 
said delinquencies, as described by the administrator. Also, they have 
been designated as fiscal agents of the Home Owners’ Loan Corpora- 
tion to serve as required in connection with the servicing of its loans 
and properties. The associations are authorized [Section 5 (c), 12 
U.S. C. A. § 1464 (c)] to invest any portion of their assets in obliga- 
tions of the United States or the stock or bonds of a Federal Home 
Loan Bank. Section 5 (h), 12 U.S. C. A. § 1464 (h), in recognition 
of such fiscal functions, exempts from federal taxation, their loans, 
income, franchises, capital, reserves and surplus, as well as their shares 
and the income thereon, with certain minor exceptions and permits 
state taxation only to the extent that similar state institutions are 
taxed. Section 5(f) 12 U.S. C. A. § 1464(f), automatically makes 
such associations members of the Federal Home Loan Bank of the 
district in which they are located and sections 5(g) and 5(j), 12 
U.S. C. A. § 1464 (g, j), directs the Secretary of the Treasury on the 
request of the Federal Home Loan Board, to subscribe to preferred 
shares and full paid income shares, the former not to exceed $100,000 
for any one association and the total for any association not to exceed 
75 per cent.. of the total investment in its shares. 

Appellants insist that the provisions with respect to such fiscal 
power are a mere pretext to accomplish that which otherwise is pro- 
hibited. ‘This same argument was advanced and answered by the court 
in Smith v. Kansas City Title & Trust Co., supra, page 210, 41 S. Ct. 
page 249: 

“But, it is urged, the attempt to create these federal agencies, and 
to make these banks fiscal agents and public depositaries of the Gov- 
ernment, is but a pretext. But nothing is better settled by the decisions 
of this court than that, when Congress acts within the limits of its con- 
stitutional authority, it is not the province of the judicial branch of 
the government to question its motives. Veazie Bank & Fenno, 8 Wall. 
533, 541, 19 L. Ed. 482; McCray v. United States, 195 U. S. 27, 24 
S. Ct. 769, 49 L. Ed. 78, 1 Ann. Cas. 561; Flint v. Stone Tracy Co., 
220 U. S. 107, 147, 153, 156, 31 S. Ct. 342, 55 L. Ed. 389, Ann. Cas. 
1912B, 1312 and cases cited.” 
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Stress is laid upon the permissive feature of the language used in 
creating these fiscal agents and upon the fact that no necessity for 
additional fiscal agents is disclosed either by the enactment or by 
counsel, and that such has a material bearing in discovering the inten- 
tion of Congress. It is our opinion that this is immaterial. 

We are not concerned so much with the intention of Congress as 
with the language actually employed in creating such agencies, and 
the necessity for the same is a matter with which the courts are not 
concerned. As was said in Farmers’ & Mechanics’ National Bank v. 
Dearing, supra, pages 33, 34: “Of the degree of the necessity which 
existed for creating them Congress is the sole judge.” The intention 
or motive of Congress in creating such associations and designating 
them as fiscal agents, is a matter entirely within the legislative 
province. .. . 

It is our judgment that the act in question is also sustainable 
under the “general welfare” clause by reason of the authority of the 
Supreme Court in Steward Machine Company v. Davis, 301 U. S. 548, 
57 S. Ct. 883, 81 L. Ed. 1279, 109 A. L. R. 1293, and Helvering v. 
Davis, 301 U. S. 619, 57 S. Ct. 904, 81 L. Ed. 1307, 109 A. L. R. 
1319. Each of these cases sustained the validity of certain provisions 
of the Social Security Act, 42 U.S. C. A. § 301 et seq. In the former 
was involved the authority of Congress to tax employers for the pur- 
pose of providing a fund to care for those unemployed under the cir- 
cumstances enumerated in the act—in the latter the authority of Con- 
gress to tax both employer and employee for the purpose of providing 
for the payment of old age benefits under the conditions therein 
enumerated. In each of these cases the court saw fit to relate, in con- 
siderable detail, the calamitous and deplorable conditions which existed 
throughout the country resulting from unemployment and the inability 
of the aged of the nation to care for themselves. No doubt, from 
information contained in the record, and as a matter of common knowl- 
edge, a picture quite as gloomy could well be painted depicting the 
situation occasioned by the widespread disaster about to overwhelm 
the nation because of the dire financial straits of its home owners and 
their inability to borrow and refinance existing mortgages and liens, 
without which assistance thousands of them were in imminent danger 
of losing their homes. ‘To thus describe the situation, however, would 
perhaps serve no useful purpose. Nor would it be helpful to enter into 
a lengthy dissertation of the opinoins of the court in those cases. It 
appears to us that much of what was said in those cases, in sustaining 
the authority of Congress to spend for the “general welfare” is equally 
applicable here. 

In Helvering v. Davis, supra, after reaffirming that Congress may 
spend money in aid of the “general welfare,” the court on page 640, 
57 S. Ct. on page 908, makes this very pertinent observation: 
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“Yet difficulties are left when the power is conceded. The line must 
still be drawn between one welfare and another, between particular and 
general. Where this shall be placed cannot be known through a for- 
mula in advance of the event. There is a middle ground or certainly a 
penumbra in which discretion is at large. The discretion, however, is 
not confided to the courts. The discretion belongs to Congress, unless 
the choice is clearly wrong, a display of arbitrary power, not an exer- 
cise of judgment. This is now familiar law. ‘When such a contention 
comes here we naturally require a showing that by no reasonable 
possibility can the challenged legislation fall within the wide range of 
discretion permitted to the Congress.’ United States v. Butler, supra, 
297 U. S. 1, at page 67, 56 S. Ct. 312, 80 L. Ed. 477, 102 A. L. R. 
914. Cf. Cincinnati Soap Co. v. United States, 301 U. S. 308, 57 S. 
Ct. 764, 81 L. Ed. [1122]; United States v. Realty Co., 163 U.S. 427, 
440, 16 S. Ct. 1120, 41 L. Ed. 215; Head Money Cases, 112 U. S. 
580, 595, 5 S. Ct. 247, 28 L. Ed. 798. Nor is the concept of the 
general welfare static. Needs that were narrow or parochial a century 
ago may be interwoven in our day with the well-being of the nation. 
What is critical or urgent changes with the times.” 

As we construe this language, it means that Congress may not 
spend for a “particular welfare” but may spend for the “general wel- 
fare.” It also seems that the line of demarcation between a particular 
and general welfare is to be determined largely by a solution of the 
question as to whether the problem presented is national in scope or 
merely local. Page 644, 57 S. Ct. page 910. The court found that 
the problem of caring for the aged was national in scope and conse- 
quences, and that Congress had the authority to appropriate and 
spend for such purpose. Congress, not the courts, is charged with 
responsibility of making such determination. 


In a strong dissenting opinion, Judge Sparks said in part: 





In the past the organization and conduct of building and loan 
associations have been considered and treated as local, and have been 
attended with remarkable success so long as the citizens were home- 
minded, and were able and inclined to pay their dues. Each state had 
its own laws governing such institutions according to the needs of the 
respective states, and in many instances they are quite different, be- 
cause local conditions are different. It is not claimed that Wisconsin, 
in her legislation on this subject, has been lax in protecting the inter- 
ests and needs of her savings and loan patrons. She has placed the 
supervision of such institutions in charge of her banking Commission 
with adquate power to protect them, and has wisely given that Commis- 
sion power to issue or deny certificates to those desiring to engage in 
that business. Such corporations are quasi-public in their character, 
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and for the past sixty years their conduct in Wisconsin under the 
state laws, so far as this record discloses, has been beyond reproach. 
It is no doubt true that during the last several years their loan funds 
have been much depleted by the inability of their members to pay their 
dues, but in order to remedy this condition Wisconsin promptly 
enacted legislation authorizing such associations to fully co-operate 
with the federal government in securing temporary loans, when needed. 
She has never objected to her associations receiving aid from the 
federal goverment, but her objection is urged to the federal government 
incorporating such institutions under the Act in question and author- 
izing them to do business in Wisconsin in competition with her own 
institutions, and in violation of the Wisconsin laws. The objection 
seems not to be directed to relief from the federal government, when 
needed, but to the manner in which it is attemptd to be given. 

I think the contention is sound, and that the relief sought to be 
extended by the Act is local rather than national. Here we have a 
sovereign state objecting not only on that ground but on the further 
ground that the relief as extended is not necessary, and is in violation 
of her laws. Her determination as to lack of necessity should be given 
great weight, and if that determination is correct, and there is a neces- 
sity for relief in other states, it would support the conclusion that the 
question is local rather than national. 





| BANKING DECISIONS 


In this department are published each month all of the important 
decisions of the Federal and State Courts, involving questions 
pertaining to the law of banking and negotiable instruments. 


FEDERAL TAX ON GIFTS 


City Bank Farmers Trust Co. v. Hoey, United States District Court, 
S. D., New York, 23 Fed. Supp. 831 


Sums of money paid by the committee of an incompetent person, 
under order of court, to relatives of the incompetent, are gifts and 
subject to the Federal gift tax. Such a gift becomes effective at the 
time when the cash is turned over and not at the time when the 
court makes its order directing the payment to be made. 

The Act of June 6, 1932 (26 U. S. Code, § 550), imposes a tax 
on gifts made after that date. In this case, certain court orders 
directing the payments to be made were entered prior to June 6 and 
the money was paid over to the respective recipients after June 6. 
It was held that the gifts became effective on the day that the money 
was paid over and that they were, therefore, subject to the taxation 
under the statute. 


Action at law by the City Bank Farmers Trust Company, as admin- 
istrator of the goods, chattels, and credits of Helen Hall Vail, deceased, 
against James J. Hoey, Collector of Internal Revenue for the Second 
United States Collection District, New York, to recover taxes paid under 
the Gift Tax Act of 1932, 26 U. S. C. A. § 550. On plaintiff’s motion 
for judgment on the pleadings. 

Complaint dismissed and judgment entered for defendant. 


Montgomery, Peabody, Grace & Derby, of New York City (J. Sey- 
mour Montgomery, Jr., James Lloyd Derby, and Frederic H. Poor, 
Jr., all of New York City, of counsel), for plaintiff. 

Lamar Hardy, U. 8S. Atty., of New York City (George B. Schoon- 
maker, Asst. U. S. Atty., of New York City, of counsel), for defendant. 


PATERSON, D. J.—The action is one at law to recover taxes paid 
under the Gift Tax Act of 1932. The Act (26 U.S. C. A. § 550) im- 


NOTE — For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1431. 
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poses a tax on transfers of property by gift in the year 1932 and 
later years, but not on transfers by gift made on or before the enact- 
ment of the Act, June 6, 1932. The plaintiff moves for judgment on 
the pleadings under rule 112 of the New York Rules of Civil Practice. 

The ease shown by the complaint is this: Helen Hall Vail was 
adjudged incompetent by the New York Supreme Court in 1926 and 
the plaintiff was appointed committee of her property. By order of 
court, January 14, 1927, the committee was directed to make annual 
payments of $50,000 to the incompetent’s daughter and $50,000 to 
the guardian of three infant grandchildren out of the incompetent’s 
income. The order included a finding of fact that the incompetent 
would have made such allowances if she had been in possession of her 
mental faculties. By later order, June 3, 1932, the court directed the 
committee to pay, out of the incompetent’s income and in addition 
to the amounts directed by the earlier order, $6,250 quarterly to the 
daughter and a like sum quarterly to the guardian of the grandchil- 
dren; also to pay out of accumulated income $131,250 to the daughter 
and a like sum to the grandchildren’s guardian, such sums represent- 
ing $25,000 a year for five years past; also to pay $6,250 to each of 
them as the quarterly payment due March 31, 1932, of additional 
allowances covered by the order. By this order the court directed 
the committee to sell specified securities to raise the money nevessary 
to make the payments. The order, like the earlier order, was based 
on a finding that the incompetent would have made such allowances 
if she had been possessed of her mental faculties. 

The committee made the payments of $131,250 at dates between 
June 21, 1932, and July 1, 1932, and thereafter made the regular 
periodical payments directed by the two orders until the death of the 
incompetent on December 27, 1935. On all payments made by the 
committee to the incompetent’s daughter and grandchildren after 
June 6, 1932, it paid gift tax for the calendar years 1932, 1933 and 
1934 under protest and filed claims for refund which were rejected. 
The complaint demands recovery for such taxes, on the theory that 
the transfers made out of the incompetent’s property were completed 
prior to June 6, 1932, in contemplation of law, and therefore were 
not subject to tax. 

The defendant’s answer admits the allegations of fact in the com- 
plaint. An affirmative defense is pleaded. Discussion of the affirma- 
tive defense is not required, since I am of the view that the complaint 
shows no ground for recovery of the taxes paid. 


The payments made by the incompetent’s committee to the daughter 
and grandchildren by direction of the New York Supreme Court were 
gifts. By New York law a eourt of equity in charge of an incom- 
petent’s estate has power to order payments to be made out of the 
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estate in favor of persons whom the incompetent was under no legal 
obligation to support, provided the court is convinced that the incom- 
petent would make such payments if in his right mind. Such pay- 
ments have the status of gifts made by the incompetent acting through 
the court. Matter of Heeney, 2 Barb. Ch. 326; Matter of Farmers’ 
Loan & Trust Co., 181 App. Div. 642, 168 N. Y. S. 952, affirmed 295 
N. Y. 666, 122 N. E. 880; Matter of Lord, 227 N. Y. 145, 124 N. E. 
727; Matter of Flagler, 248 N. Y. 415, 162 N. E. 471, 59 A. L. R. 649. 
In exercise of the power the court issues an order to the committee of 
the incompetent’s estate to pay the money or deliver the property, 
the committee being simply the court’s bailiff or custodian. Matter 
of Otis, 101 N. Y. 580, 5 N. E. 571; Matter of Strasburger, 132 N. Y. 
128, 30 N. E. 379; Haher v. Hamilton, 267 N. Y. 474, 196 N. E. 403. 
The only question then is whether the gifts in this case were made 
before passage of the Gift Tax Act, June 6, 1932, for if they were 
they are not taxable by express provision of the Act. 

In New York as generally elsewhere a transfer of property by gift 
is not effective until delivery by the doner. The delivery must be as 
perfect as the nature of the property and the surroundings of the 
parties will reasonably permit. A symbolical or constructive delivery 
will sometimes suffice, but only when the conditions are so adverse to 
actual delivery as to make symbolical delivery as nearly complete as 
the circumstances will allow. Delivery to a third party in behalf of 
the donee is enough, yet handing the property to an agent of the 
donor with directions for delivery to the donee is no delivery. Gray 
v. Barton, 55 N. Y. 68, 14 Am. Rep. 181; Beaver v. Beaver, 117 N. Y. 
421, 22 N. E. 940, 6 L. R. A. 403, 15 Am. St. Rep. 531; Gannon v. 
McGuire, 160 N. Y. 476, 55 N. E. 7, 73 Am. St. Rep. 694; Matter of 
Van Alstyne, 207 N. Y. 298, 100 N. E. 802; Vincent v. Rix, 248 N. Y. 
76, 161 N. E. 425. Where the gift is one made out of an incompetent’s 
estate by court decree, the gift is not complete until delivery of the 
thing or money to the donee. The decree by itself does not pass title 
or give the donee anything. As to any money directed to be paid the 
court may revoke the order at any time prior to actual payment. 
What happens in such a ease is that the court, acting for the incom- 
petent donor, gives a direction to the committee, its bailiff, to deliver 
the property or pay money to the donee. It is precisely as if a donor 
in his right mind tells his agent in possession of his money to pay a 
specified sum to the donee. There is no gift until the money is turned 
over. Vincent v. Rix, supra, at page 83, 161 N. E. 425. Not even 
the handing over of a check to the donee, where the check is drawn by 
the donor on his own bank account, constitutes a gift; until the check 
has been paid or accepted by the bank there is no valid gift. Harris 
v. Clark. 3 N. Y. 93, 51 Am. Dee. 352; Curry v. Powers, 70 N. Y. 
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212, 26 Am. Rep. 577; In re Swinburne [1926], 1 Ch. 38. Burrows 
y. Burrows, 240 Mass. 485, 137 N. E. 923, 20 A. L. R. 174. So here 
there was no valid gift until the committee paid over the cash to the 
persons to whom the payments were to be made or until checks issued 
by the committee and delivered to those persons were paid or certified 
by the bank on which they were drawn. 

It follows that the sums paid over by the committee to the incom- 
petent’s daughter and grandchildren after June 6, 1932, were gifts 
made after the enactment of the taxing statute and were subject to 
gift tax. It is of no importance that the orders of court under which 
the moneys were paid were made prior to the passage of the taxing 
statute. The plaintiff’s case for recovery of the so-called ‘‘retroactive 
payments’’ of $131,250, paid on and after June 21, 1932, is no stronger 
than for the later periodical payments. Since the motion for judg- 

‘ment on the pleadings, though made by the plaintiff, searches the record, 
and since the complaint is found not to set forth a cause of action for 
recovery of any taxes, the complaint will be dismissed and judgment 
entered for the defendant. 


COMPENSATION OF FIDUCIARIES 


Bridgeport-City Trust Co. v. First National Bank & Trust Co., 
Supreme Court of Errors of Connecticut, 200 Atl. Rep. 809 


In Connecticut the compensation to which a fiduciary is en- 
titled is not fixed by statute but is left to the discretion of the 
court. Where the terms of a trust provide that the trustee shall 
hold, invest and reinvest the trust fund, pay over the net income 
to the trustor’s son during his life and, upon his death, pay the 
principal to his surviving children or, if none, to another son of 
the trustor, the trustee may not charge against the principal of 
the trust fund part of the annual fees for services. 


Action by the Bridgeport-City Trust Company, as suecessor 
trustee of a trust created by Julia E. Stoddard, since deceased, against 
the First National Bank & Trust Company of Bridgeport, as trustee 
of a trust created by Sanford Stoddard, and others, for advice as to 
whether. plaintiff may charge part of its fee for services against the 
principal of the trust fund. Reserved by the Superior Court for the 
advice of the Supreme Court of Errors. 

Question reserved answered in the negative. 


NOTE — For similar decisions see Banking Law Journal Digest (Fourth 
Hdition) §459. 
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Arthur M. Marsh and Norman K. Parsells, both of Bridgeport, 
for plaintiff. 

Lawrence A. Howard and Charles 8. House, both of Hartford, for 
defendants other than Henry B. Stoddard. 

Louis H. Porter, Jr., of Stamford, amicus curae. 


HINMAN, J.—The question as to which advice is sought by this 
action is whether the plaintiff, a corporate trustee acting under the 
circumstances alleged in the substituted complaint and admitted by 
all the defendants, may charge against the corpus of the trust a 
portion of its annual fee for services. The trust here involved was 
ereated by a deed of trust dated December 13th, 1914, by Julia E. 
Stoddard, now deceased, conveying certain securities in trust to the 
Bridgeport Trust Company of which the plaintiff is the successor 
trustee. The deed provides that the trustee is to ‘‘hold, invest and 
reinvest’’ the corpus and pay over to the settlor’s son Henry B. 
Stoddard ‘‘the net income thereof during his life’’; upon his death 
the trustee is directed to pay the principal, share and share alike, 
to such of his children as survive him and, per stirpes, to the lineal 
descendants of any deceased child; failing children of Henry or lineal 
descendants of such children there is a substitutionary remainder to 
the settler’s son Sanford Stoddard, and if he be dead, to his children 
and the lineal descendants then living of any deceased child. If there 
be none of the foregoing remaindermen existing at Henry’s death, 
there is a further substitutionary gift of the principal to The Bridge- 
port Hospital. On or about December Ist, 1937, Sanford Stoddard 
executed and delivered a trust deed to the defendant The First 
National Bank and Trust Company of Bridgeport conveying all of 
his right, title and interest under the Julia E. Stoddard trust to that 
bank as trustee. The plaintiff, as trustee of the Julia E. Stoddard 
trust, has rendered to Henry B. Stoddard and the trustee of the 
Sanford Stoddard trust an account covering the period from December 
16th, 1936, to December 15th, 1937, in which it has made a charge 
of $341.40 for its services as trustee for that period, of which sum, 
although the income for the period amounted to $4,992.09, it has 
charged $104.30 against the principal of the trust and $237.10 against 
the income thereof. 

The plaintiff has invested and reinvested the principal of the trust, 
and during the year covered by its account and theretofore has periodi- 
cally considered and examined the assets composing the trust fund 
with respect to such investments and reinvestments, for the preserva- 
tion and safety of the principal fund as well as for the protection of 
income therefrom in such measure and degree as was consistent with 
such preservation and safety. For this purpose the fund was placed 
under the personal supervision of a vice-president and trust officer 
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of the plaintiff, who has conferred with Henry B. Stoddard as to all 
purchases and sales of trust investments. The plaintiff maintains an 
investment department devoted exclusively to investigation of the 
advisability of changes of investments and as to what securities should 
from time to time be purchased or sold by its various trusts; it also 
has a trust committee composed of four trust officers, two assistant 
trust officers, three directors of the bank, and the head of the invest- 
ment department, and each change made in this particular trust has 
been passed upon and approved by the investment department, the 
trust officer in charge of the trust, the trust committee and Henry B. 
Stoddard. The plaintiff maintains constantly a list of the various 
securities in all the trust funds which it holds as trustee and a list 
of the holdings of each separate trust in each particular security. 
Daily supervision of active securities is maintained, and inactive securi- 
ties are frequently examined and analyzed. The plaintiff also main- 
tains a separate department devoted to supervision and investigation 
of mortgage loans held in trust funds and the property securing such 
loans. During the period of the account the trust has had the benefit 
of all of these services of the plaintiff. None of the defendants ques- 
tion the reasonableness of the amount of the trustee’s fee or of the 
stated proportions as between income and principal if allocation be 
approved, but the defendants other than Henry B. Stoddard, being or 
representing potential remaindermen, claim that the plaintiff is not 
entitled to charge any portion of it against the corpus of the trust. 
While several states have statutes regulating the fees of fiduciaries 
including trustees, and a few providing for allocation thereof as be- 
tween principal and income, this State has no such statute and the 
matter of compensation is wholly within the discretion of the appro- 
priate court. 1 Cleaveland, Hewitt & Clark, Probate Law and Practice, 
p. 189; 2 Perry, Trusts & Trustees (7th Ed.), p. 1545. Where com- 
pensation is regulated by statute, provision is usually made for a 
commission of a stated or limited percentage upon the amount of 
yearly income received and paid out by the trustee; in some states 
a commission is allowed for receiving and investing the principal fund 
or a commission at the termination of the trust for the care of the 
fund and for distributing it to those entitled to it. See 4 Bogert, 
Trusts & Trustees, § 974, page 2851 et seq.; Restatement, Trusts, 
Vol. 1, p. 740. Permissive allocation of a portion of trustees’ com- 
pensation to the corpus of the trust is provided by statute in Georgia, 
Kentucky and Maine, the Maine statute, Chapter 75, § 43, Revision of 
1930, providing that executors, administrators and trustees, in addi- 
tion to certain specified travel and per diem fees for attending court, 
may be allowed, at the discretion of the judge, ‘‘having regard to the 
nature, liability and difficulty attending their trusts, a commission not 
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exceeding five per cent. on the amount of personal assets that come 
into their hands, . . . and trustees may receive yearly such addi- 
tional sum for the care and management of the trust property as the 
court . . . shall allow not exceeding, however, in any one year 
one per cent. of the principal, . . . said additional sum 

to be charged against principal or income, or both and if chavend 
against both, to be charged in such proportions as the said court shall 
determine.’’ 

The Uniform Principal and Income Act, approved in 1931 by the 
National Conference of Commissioners on Uniform Laws, which has 
been adopted, so far, only in Oregon, Florida, North Carolina and 
Virginia, includes, in § 12, the following provisions: ‘‘All ordinary 
expenses incurred in connection with the trust estate or with its 
administration and management, including regularly recurring taxes, 
: water rates, premiums on insurance taken upon the estates 
of both tenant and remainderman, interest on mortgage on the prin- 
cipal, ordinary repairs, trustees’ compensation except commissions 
computed on principal, [and] compensation of assistants, . . . shall 
be paid out of income. . . . All other expenses, including trustee’s 
commissions computed upon principal, cost of investing and reinvest- 
ing principal, attorneys’ fees and other costs incurred in maintaining 
or defending any action to protect the trust or property . . . and 
costs of, or assessment for, improvements to property forming part 
of the principal, shall be paid out of principal.’’ 

In the states in which there is no statutory provision with reference 
to the compensation of trustees, the court having jurisdiction exercises 
its discretion in fixing the amount and the time or times at which the 
trustee is to receive it, ‘‘but such discretion is ordinarily exercised in 
accordance with rules and practices which have become established in 
the State, not as absolute rules but as rules to be applied in most cases.’’ 
Restatement, Trusts, Vol. 1, p. 741; 26 R. C .L. p. 1392. This disere- 
tion also may extend to determination as to whether the compensation 
shall be charged against income or principal, or apportioned between 
them. As to all these questions much depends upon the circumstances 
of each particular case. Generally compensation payable out of corpus 
has been allowed only at the termination of the trust but there may 
be circumstances of an unusual or extraordinary character which re- 
quire or justify a departure from the general practice. 65 C. J. 
pp. 917, 918. In most of the cases relied on by the plaintiff, allowance 
of compensation out of principal was granted at the closing of the 
trust or upon the final account of the trustee. Ellis v. Ellis, 29 Mass. 
178, 12 Pick. 178, 179; In re Kruce’s Estate, 10 Cal. App. 2d 426, 
51 P. 2d 1174 (compensation for services after the death of the life 
beneficiary in closing up and distributing the estate); McAfee v. 
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Thomas, 121 Or. 351, 255 P. 333; Loud v. St. Louis Union Trust Co., 
3138 Mo, 552, 281 S. W. 744; Commercial Trust Co. v. Spiegelberg, 
117 N. J. Eq. 171 A. 164; Magruder v. Drury, 235 U. 8S. 106, 35 S. Ct. 
77, 59 L. Ed. 151; Barney v. Saunders, 57 U. 8. 535, 16 How. 535, 14 
L. Ed. 1047; In re MeGuffey’s Estate, 123 Pa. Super. 432, 187 A. 298; 
Bosler’s Estate, 161 Pa, 457, 29 A. 57; Biddle’s Appeal, 83 Pa. 340, 
24 Am. Rep. 183. In Sheffield v. Cooke, 39 R. I. 217, 98 A. 161, Ann 
Cas. 1918F, 961, the court recognized that generally compensation 
out of principal will not be allowed until the termination of the trust, 
but evidently regarded the circumstances of the case as being of the 
‘‘ynusual and extraordinary character’’ permitting a departure and 
approved a present charge against principal of compensation to trustees 
for making permanent improvements in real estate and converting real 
estate into personalty. The plaintiff in the instant case asks not only 
that sanction be given to an allocation of trustee’s compensation as 
between services pertaining directly and entirely to income and those 
rendered in conserving the principal, but also that the payment of the 
latter compensation be not limited to the time when the trust or the 
trustee’s connection with it terminates but that payment of it, out 
of principal, may be made coincidentally with payment of compensa- 
tion relating to and out of income, annually or at other recurring 
periods. 

It is conceded that both the general rule and the practice in this 
State has heretofore been that under ordinary circumstances, unless 
otherwise directed in the instrument creating the trust, trustee’s com- 
pensation is payable out of the income, if that be sufficient for the 
purpose, and, is allowed and paid as a lump sum either periodically or 
at the closing of the trust. Wordin’s Appeal, 71 Conn. 531, 537, 42 
A. 659, 71 Am. St. Rep. 219; Guthrie v. Wheeler, 51 Conn. 207, 212, 
213; Hayward v. Plant, 98 Conn. 374, 387, 119 A. 341. It was held 
in Wordin’s Appeal, supra, page 537, 42 A. page 661, that ‘‘expenses 
attending the administration of the trust in ordinary course 
are properly deducted from the fruits belonging to the party in im- 
mediate enjoyment of the equitable estate.’’ The further intimation 
that as to trustee’s charges and disbursements not properly and rea- 
sonably incident to the management of the estate on behalf of the 
party equitably entitled to the accruing income, and resulting in an 
increase in the principal fund or in substitutions of the items of 
property comprising it ‘‘an equity might have arisen to an apportion- 
ment of the expense between the life tenant and the devisee in re- 
mainder,’’ apparently contemplated and was made with reference to 
permanent improvements to real estate included in the corpus, con- 
version of real estate into personalty as in Sheffield v. Cooke, supra, 
or the like; it obviously did not extend to charges merely for the 
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ordinary care and administration of the property comprising the fund, 
and no instance has been brought to our attention in' which it has been 
so construed. 

‘In the case of a continuous trust, one duty of which is to preserve 
the fund as a source of periodic interest, dividends, rents, ete., the 
authorities do not recognize a right in the trustee, except in extraor- 
dinary circumstances, or when the instrument by which the trust is 
created so indicates, to diminish the fund which is to create the income 
during the life of the trust. . . . ‘The reason is inherent in the 
nature of a trust. Its purpose is to preserve, and it may be of un- 
limited duration. . . . Hence, if commissions upon the capital are 
awarded to the successive trustees, who may be called to its manage- 
ment, the fund, instead of being intact, may be absorbed in the pay- 
ment of its custodians.’’’ Bosler’s Estate, supra, page 462, 29 A. 
page 60. A like possibility of course would inhere in depletion of 
the principal by annual allowances for trustees’ services. Thereby 
the intention of the creator of the trust, often if not usually his prin- 
cipal purpose, to preserve and pass on the fund intact to those entitled 
ultimately to receive it would be impaired, or perhaps entirely de- 
feated by exhaustion of the principal. 

The plaintiff, reinforced by citation of published arguments by and 
on behalf of corporate fiduciaries, contends that, notwithstanding, 
services such as those rendered by it for this trust, in continuous skilled 
supervision of the securities comprising the corpus and the making of 
resultant changes in investments, being for the preservation and in- 
erease of the principal as well as the income and a modern development 
foreign to the more simple conditions formerly obtaining, when admin- 
istration was less complex and difficult, as so ‘‘extraordinary’’ as to 
be so far regarded as an exception to the rule as to warrant an appor- 
tionment of its periodic charges between principal and income. There 
is nothing which differentiates in principle the services rendered by 
this plaintiff from those ordinarily devolving upon and performed by 
a trustee of any continuing trust. 

To us a potent further consideration, in addition to that of de- 
pletion of the fund, is the obvious inference that this trust, and the 
many others in existence in this State, in which no express direction 
as to trustees’ fees has been given, have been created in contempla- 
tion of the general rule hitherto prevailing and with an imputed intent 
and a justified expectation that trustees’ compensation for ordinary 
administration, during the continuance of the trust, would be paid 
out of income, without diminution thereby of the principal fund. [If 
a departure from this rule was desired by the creator of the trust, 
it was quite open to direction in the instrument creating it. We do 
not feel warranted in inaugurating by judicial fiat the innovation 
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which the plaintiff seeks, which would work such a material departure 
from the imputed intent of the settler, and in view of the conceded 
large total in number and amount of the trusts held and administered 
by corporate fiduciaries in this State would be far-reaching in its 
effects and results. If the considerations urged by the plaintiff in 
support of its proposition are sufficiently weighty to justify its adop- 
tion, it is, instead, a proper matter for legislative action. Indeed, the 
Uniform Principal and Income Act above referred to and quoted from 
has been already twice introduced in the General Assembly, House 
Bill 361, session of 1935, and House Bill 1393, session of 1937, but 
has not been adopted. 

To the question reserved: May the plaintiff trustee charge against 
the principal of the trust fund the amount specified in its annual 
account, our answer is ‘‘No.’’ 

No costs will be taxed in this court. 


In this opinion the other Judges concurred. 


AGREEMENT TO INVEST IN “GOOD FIRST 
MORTGAGES” 


In re D’Happart’s Estate, Superior Court of Pennsylvania, 200 Atl. 
Rep. 927 


An agreement by a trust company acting as trustee to invest 
the trust funds in ‘‘good first mortgages’’ is complied with by an 
investment in a mortgage pool, where each mortgage in the pool 
measures up to the standard of a good first mortgage. 


In this case two persons turned over a sum of money to a trust 
company in trust under an agreement which provided that the 
money would be invested in good first mortgages and that the 
income would be paid, over to the mother of the settlors during her 
lifetime, It also provided that upon her death, one-half of the 
“*fund’’ would be paid to each of the settlors or to their respective 
estates. The trust company invested the money in Installment Mort- 
gage Fund. The agreement contained no provision for revocation 
and no specific provision for paying cash to the settlors. Upon the 
death of the mother, it was held that the settlors could not compel 
the trust company to pay them in money. They were entitled to 
receive mortgage participations only. 

It was also held that an investment in mortgage pools is valid 
under the Pennsylvania Fiduciaries Act of 1917. 


NOTE —VFor similar decisions see Banking Law Journal Digest (Fourth 
Edition) §473. 








746 THE BANKING LAW JOURNAL 


Appeals Nos. 181, 182, April term, 1938, from decree of Orphans’ 
Court, Allegheny County, No. 267, March term, 1937; Edward C. Chal- 
fant, Judge. 

Proceeding in the matter of the estate of Annie d’Happart, de- 
ceased, wherein the Fidelity Title & Trust Company filed its first and 
final account as trustee under a trust agreement dated December 1, 
1924, to which exceptions were filed by L. F. d’Happart and M. 0. 
d’Happart, which were dismissed. From a decree dismissing excep- 
tions to the decree nisi and affirming the decree nisi, the remaindermen 
separately appeal. 

Affirmed. 

W. W. Stoner and J. M. Stoner & Sons, all of Pittsburgh, for ap- 
pellants. 

Park J. Alexander, of Pittsburgh, for appellee. 


STADTFELD, J.—Fidelity Trust Company filed its first and final 
account as trustee under a trust agreement dated December 1, 1924. 
Exceptions were filed by the remaindermen objecting to distribution 
by means of participation certificates under the Fiduciaries Act of 
1917, See. 49 (e), 20 P. S. §§ 865, 866, and upon hearing before Chal- 
fant, J., the exceptions were dismissed. Upon renewal before the court 
in banc, Trimble, P. J., Chalfant and Mitchell, JJ., the exceptions to 
the decree nisi were dismissed and the decree affirmed in an opinion 
by Chalfant, J. From that decree, the remaindermen have taken sepa- 
rate appeals. By stipulation of counsel, the appeal of one of the re- 
maindermen is to control the decision in both cases. 

L. F. d’Happart and M. O. d’Happart, on December 1, 1924, took 
the sum of $3,834 to the Fidelity Title and Trust Company of the City 
of Pittsburgh, and there saw Alexander P. Reed, Esq., its trust officer, 
and deposited with the Fidelity Trust Company, through Mr. Reed, 
said sum of $3,834, under the terms of a written agreement in the fol- 
lowing form: 


‘*Received of L. F. d’Happart, of West Newton, Pennsylvania, and 
M. O. d’Happart, of 1306 Wesley Street, Wilkinsburg, Pennsylvania, 
the sum of Three Thousand Eight Hundred Thirty-Four ($3,834.00) 
Dollars, representing one-third (1/3) of the net purchase price of the 
property in Clairton, Pennsylvania, of which their father, Harrison 
d’Happart, died seized. The Fidelity Title and Trust Company is to 
invest this money in good first mortgages and to pay the net income 
received therefrom to their mother, Annie d’Happart, Box 427, Greens- 
burg, Pennsylvania, for and during the term of her natural life. Upon 
her death, one-half (1/2) of this fund is to be paid to L. F. d’Happart 
or his personal representatives; and the other half, to M. O. d’Happart 
or his personal representative. 

“‘Tt is understood that the Fidelity Title and Trust Company is to 
receive five per cent. (5%) upon the income passing through its hands 
and no charge upon the principal, unless it becomes necessary to file an 
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account in Court. Fidelity Title and Trust Company By (signed) 
Alex P. Reed, Trust Officer.’’ 


What took place between L. F. d’Happart and M. O.. d’Happart, 
who were both present, and Alexander P. Reed, Esq., on the occasion 
of, the deposit of this money, is a matter of sharp contradiction in the 
testimony. Mr. Reed stated that the two d’Happart appellants wished 
to have the money invested in mortgages, but says that he explained 
to them that the fund could be invested in the installment mortgage 
fund and in the mortgage pool, which investments enabled the invest- 
ment of odd amounts. This statement of Mr. Reed was distinctly and 
flatly contradicted by both L. F. d’Happart and M. O. d’Happart, 
who said that Mr. Reed did not mention either the installment mort- 
gage fund or the mortgage pool, and that they had never heard of either 
until after the time of their mother’s death, when they -went in to see 
Mr. Reed about getting the money, and were then told that the money 
had been invested in the mortgage pool and in the installment mortgage 
fund. 


From the time of the deposit of the money in trust with the Fidelity 
Title and Trust Company, the said L. F. d’Happart and M. O. d’Hap- 
part had nothing to do with it, received no statement of account, were 
not advised as to how the money was invested, and had no communi- 
eation whatever with the Trust Company until after their mother’s 


death, a period of approximately ten years. 

The money was promptly invested in the Installment Mortgage 
Fund (pool) on January Ist, 1925, and Mrs. d’Happart was notified 
of this fact by letter of January 21st, 1925, and advised that state- 
ments would be rendered March and September Ist. Appellants deny 
not only the competency of this letter and any knowledge of its receipt, 
but also knowledge of the character of the investments by the Trust 
Company until after the death of their mother. The investment was 
subsequently split between two pools. Semi-annual statements of ac- 
count were sent to the life beneficiary along with a check for the net 
income. 

While 35% of the pooled mortgages had been liquidated and paid 
to the beneficiaries, the balance invested therein could not be disposed 
of and the accountant asked for distribution in kind, which the court 
made under sec. 49 (e) of the Fiduciaries Act of 1917. The remainder- 
men demanded cash and refused to accept distribution in kind. Ex- 
ceptions filed to the account by the remaindermen were dismissed, and 
this appeal taken. 

The sole question in the case is whether under the terms of the 
above agreement and under the facts surrounding the deposit of the 
money in trust pursuant thereto, L. F. d’Happart and M. O. d’Hap- 
part are entitled to payment of the money which they left with the 
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Trust Company in trust, upon completion of said trust, in cash, or 
whether they are bound to accept participation certificates in a mort- 
gage pool and in an installment mortgage fund. 

Appellants contend that the language of the agreement, to-wit: 
‘*Upon her death, one-half of this fund is to be paid to L .F. d’Happart, 
or his personal representatives, and the other half to M. O. d’Happart, 
or his personal representatives,’’ entitles them to payment in cash. 

We do not believe that the matter of the alleged conversation at the 
time of the execution of the receipt referred to becomes material in 
view of the construction placed by the Supreme Court on words of 
similar import. Whether or not Mr. Reed explained that since the 
sum to be invested was an odd amount, the entire amount could best 
be invested in the installment mortgage fund, becomes unimportant. 

The appellee contends that the direction in the trust agreement that 
‘the’ Fidelity Title & Trust Company is to invest this money in good 
first mortgages’’ has been fully complied with by investments made 
in the pooled mortgages and cites the case of Dillon’s Estate, 324 Pa. 
252, 188 A. 134. In that case, the direction was to invest in ‘‘first class 
mortgages on improved real estate.’’ Objection was made to invest- 
ments in participation mortgages. The court upheld the investment 
saying, page 255, 188 A. page 136, through Mr. Justice Drew: ‘‘It is 
argued next that participation mortgages are not ‘first class Mort- 
gages’ within the meaning of testator’s will. The Act of April 6, 
1925, P. L. 152 (see 15 P. S. § 2514), has declared that participation 
mortgages are not, by reason of the participation feature alone, im- 
proper trust investments, although ‘no estate so participating shall 
be deemed to have individual ownership in any bond and mortgage 
in such fund.’ The burden of proving that purchase and allocation 
of the participation mortgages did not fall within the authority con- 
ferred by testator’s will was upon appellant. That burden was not 
borne. He has shown merely that the mortgages were participating. 
This is, in itself, not sufficient to prevent their being ‘first class,’ par- 
ticularly in view of the existence of statutory sanction of their legality 
for purposes of trust investment.’’ 

The Fiduciaries Act of 1917, Sec. 41(a), 20 P. S. §§ 801, 804, 805, 
requires that for the investment of trust funds only those mortgages 
that are first liens and do not exceed two-thirds of the appraised valua- 
tion, ete., can be used. Appellants do not question that each individual 
mortgage in the pool or participation fund meets these requirements. 


Pools are simply a group of such mortgages as the Fiduciaries Act 
has defined as legal for trust investments. So long as each individual 
mortgage complies with the specifications stated, the mere combination 
or pooling of a number of such mortgages does not make such invest- 
ments illegal. 
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Appellee further contends that the remaindermen are not entitled 
to cash by reason of the words in the trust agreement ‘‘this fund is to 
be paid to, ete.”’? The Supreme Court has squarely decided this point 
in Crick’s Estate, 315 Pa. 581, 173 A. 327. 

In that case a trust agreement provided that the agreement could 
be revoked by the donor, ‘‘but the Donor upon such revocation or al- 
teration shall not be entitled to payment of funds so withdrawn by him 
until thirty days after such notice.’’ The money deposited by the 
donor had been invested in the mortgage pool. He revoked the agree- 
ment and demanded cash in thirty days. The court held that he was 
not entitled to cash. Chief Justice Frazer, speaking for the court, said 
(page 584, 173 A. page 328) : ‘‘In the depressed state of the real estate 
market, it was impossible for the trustee, at the time of termination 
of the agreement, to make prompt liquidation of its securities without 
injustice to other participants in the mortgage pool. In the cireum- 
stances, no duty was imposed upon the trustee other than to issue a 
participation certificate to appellant stating his interest in the fund. 
Had the trust agreement specifically stated that donor might demand 
cash, a different situation would be presented, but no such question 
is involved in this appeal.’’ 

The trust agreement does not specifically state that cash may be 
demanded. The agreement in the instant case simply states that upon 
death of the life tenant, ‘‘this fund is to be paid.’’ In the Crick Case 
the court affirmed distribution by participation certificate on the ground 
that the trust agreement did not specifically state that the donor might 
demand cash. 


Appellant contends that the Crick Case turns upon the fact that 
the donor himself dictated the manner of investment. In the instant 
case, the court below in its opinion states: ‘‘There was no guaranty to 
pay the principal upon the death of the life beneficiary. The trust 
company obligated itself, in this event, to pay one-half of ‘this fund’ 
to each of the remaindermen. When the fund was deposited it was 
cash, but at the termination of the trust it was mortgages, and it was 
in this form by reason of the direction of the remaindermen. Reasons 
satisfactory to the Court for the non-conversion of the securities were 
given, and distribution was made in kind in accordance with Section 
49(e) of the Fiduciaries Act of 1917.’’ We do not believe that the 
court made this statement as a finding of fact based on the alleged 
conversion at the time of the execution of the agreement, but rather 
upon the construction of the instrument itself, and following the de- 
eisions of the Supreme Court. The words in Crick’s agreement, as 
quoted by the Supreme Court at page 583, 173 A. at page 327, are: 
“‘The Trustee shall invest said funds in first mortgages on real estate 
in so far as it is able to do so.’’ In upholding the investment in the 
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same mortgage pool for Crick’s trust, Chief Justice Frazer said (page 
586, 173 A. page 328): ‘‘Nothing has been done by the trustee con- 
trary to law or in violation of its agreement with appellant.’’ 

The trust agreement in the Crick Case was revocable and provided 
for the payment of funds on thirty days’ notice. In the present case, 
the agreement is not revocable and was to endure for an indefinite 
period of time, to-wit: during the lifetime of the mother, Annie d’Hap- 
part. From the very nature of a life estate, as distinguished from a 
trust for a definite period of time or one which is revocable upon a 
certain period of notice, a fiduciary is not compelled to have an in- 
vestment mature at the time a life estate ends because of the impos- 
sibility of so investing in legal investments such as bonds and mortgages. 

The trustee’s position on this point is well set forth in the language 
of the Supreme Court in the opinion in Osterling’s Estate, 324 Pa. 
167, 188 A. 180. In that case the agreement provided that on the death 
of: the donor, ‘‘the whole of the estate then held in trust shall go to 
the executor named in my last will and testament.’’ The executor de- 
manded payment in cash, which the court refused, saying in an opinion 
by Mr. Justice Maxey, pages 167, 170, 188 A. page 181: 





‘‘The learned court below correctly found as follows: ‘The agree- 
ment contains two separate and complete methods of distribution of the 
corpus of the estate; one, upon the settlor’s death, and the other, upon 
revocation by him. Having provided for payment of the income, the 
settlor then designated who should receive the corpus upon his death, 
but there is no requirement that the trustee pay this fund in eash. If 
it contained nothing more, the trustee could only be called upon to 
turn over the fund in kind. Crick’s Estate, 315 Pa. 581, 173 A. 
ee 

‘‘The court below rightly held that the executors were required 
to take in kind the corpus of the trust. There was nothing in the 
language of the agreement which required the trustee upon Osterling’s 
death to turn over to the executors the amount of the cash the settlor, 
Osterling, originally placed in the trustee’s hands for investment. Only 
unequivocal language could impose upon the trustee such a heavy and 
unusual obligation. .. . 

‘‘The language of the agreement invoked here does not provide for 
the payment of the trust estate in cash upon the settlor’s death, but 
provides that upon his:death ‘the whole of the estate then held in 
trust shall go to the executor named in his last will and testament.’ It 
is clear from this language that the trustee discharged its entire duty 
when it turned over to the executors whatever estate it held in trust 
at the time Osterling died.’’ 





Appellants rely chiefly no Roberts’ Trust Estate, 316 Pa. 545, 175 
A. 869, 96 A. L. R. 450; Osterling v. Commonwealth Trust Co., 320 
Pa. 67, 181 A. 769; and Topham v. Potter Title & Trust Co., 324 Pa. 
140, 188 A. 299. These cases all differ in some material respect from 
the case at bar and are not controlling. 
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There are three chief points of difference, one or more of which is 
present in all of the foregoing cases: (1) The trust agreement pro- 
vided specifically that payment should be made in cash in the first 
two eases; (2) the agreement was revocable after notice, in all three; 
(3) a definite guarantee of payment was given by the trustee with the 
privilege of revocation in the Topham Case. 

In Roberts’ Trust Estate, supra, the deed provided: ‘‘It is under- 
stood and agreed that this trust shall continue until terminated upon 
thirty days’ notice given in writing by either of the parties hereto, and 
the Trustee shall thereupon pay over, transfer and deliver unto me the 
said trust estate in cash for investments made by the Trustee... .’’ 
The court in deciding the case said, through Mr. Justice Linn, at page 
549, 175 A. at page 871: ‘‘ Without the promise to pay in cash, the 
trustees’ duty on termination could have been performed by turning 
over the trust investment. Crick’s Estate, 315 Pa. 581, 173 A. 327.’’ 
Thus, it is to be noted that in addition to the agreement in the Roberts 
Case being revocable, it specifically provided for payment in cash, thus 
differing in two material respects from the present case. 

Precisely the same features are present in Osterling v. Common- 
wealth Trust Co., supra. In that case the agreement provided that 
settlor might ‘‘from time to time withdraw any part or all of said 
funds. -When and as the [settlor] desires to withdraw funds from in- 
vestments under this Agreement, the [trustee] agrees to pay over the 
amounts requested to him in cash, and itself to assume the mortgages 
wherein the funds were invested.’’ Each party reserved the right to 
revoke the agreement in whole or in part ‘‘upon giving 30 days’ notice 
of such intention to the other party.’’ Upon revocation by the settlor 
the trustee resisted payment of cash and among other defenses relied 
on the defense of ultra vires. Again the court ruled that this was not 
a sufficient defense, citing the Roberts Case. The court also took cog- 
nizance of the fact that the agreement was revocable and could be ter- 
minated at a definite time (page 71, 181 A. page 770): ‘‘Not only did 
the contract require the investments to be made on terms that would 
enable defendant to perform its obligation to plaintiff, but it was also 
implicit in the agreement that defendant should so watch over the 
investment as to be able to comply with the contract.’’ 

Both the Roberts Case and the Osterling v. Commonwealth Trust 
Co. Case were decided on the basis that the agreements called specifically 
for cash, and that such agreements were not ultra vires. And) the case 
of Topham v. Potter Title & Trust Co., supra, strongly relied on by 
the appellant, was decided on the basis of these two cases. In fact 
the entire opinion in the Topham Case was as follows: ‘‘Per Curiam 
[Nov. 23, 1936]. Affirmed on the opinions in Osterling v. Common- 
wealth Trust Co., 320 Pa. 67, 181 A. 769, and Roberts’ Trust Estate, 
316 Pa. 545, 175 A. 869, 96 A. L. R. 450. Judgment Affirmed.”’’ 
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The Supreme Court considered that the Topham Case was one where 

the trustee specifically guaranteed the principal sum within three 
months after demand, and that such a contract is not ultra vires. The 
trust agreement in that case provided as follows: ‘‘That the said party 
of the second part in consideration of the terms of the guarantee here- 
inafter mentioned, guarantees to the party of the first part as follows: 
First: Payment of the principal sum within three (3) months after 
the same has been demanded by the party of the first part. Second: 
Payment of income on said principal sum of Seven thousand ($7,000.00) 
Dollars at the rate of five (5%) per cent. per annum, payable semi- 
annually ....’’ It is to be noted that the word ‘‘guarantee’’ is used 
when speaking of payment of the principal sum. 

The Topham Case is nothing more than application of the rule that 
a trustee may promise to make distribution in cash and that the words 
used in the agreement are subject to this interpretation by reason of 
the fact that the trustee guaranteed the principal sum as well as the 
income at 5%. These features are not present in the case at bar. The 
d’Happart agreement contained no provision for revocation and it did 
not guarantee payment of the principal sum or income. It simply 
provides that ‘‘this fund shall be paid, ete.’’ There is no such element 
of guarantee present as would lead the court to construe the words 
‘‘this fund’’ to mean cash. And there is no provision for revocation 
at a definite time. The trust here endured for an indefinite period, 
to-wit, a life estate, and there is no implication in the agreement that 
the trustee must hold itself in readiness upon due notice to convert the 
fund into cash. The Topham Case presents a different factual situa- 
tion and falls under the line of cases established by Roberts’ Trust 
Estate, supra. The d’Happart case is governed by the rule laid down 
in Crick’s Estate, 315 Pa. 581, 173 A. 327, to-wit, that the trust agree- 
ment must specifically state that the donor may demand cash. 

The appellant also cites Kefover v. Potter Title & Trust Co., 320 
Pa. 51, 181 A. 771. In that case, as in the others, the trust agreement 
provided for revocation by the settlors and stated ‘‘. . . the trustee 
shall have a reasonable time in which to convert the investments in 
eash.’’ (Page 772.) On demand by the settlors the trustee was un- 
able to convert the investment and was threatened with suit. In con- 
sideration of forbearance of suit by the settlors the trustee agreed to 
pay the balance admitted to be due in certain installments. The suit 
was brought when the trustee failed to comply with this subsequent 
contract. Suit was not based on the trust agreement. The case is 
therefore materially different from the case at bar and not applicable. 

We may appropriately quote from the opinion in Guthrie’s Estate, 
320 Pa. 530, at page 538, 182 A. 248, at page 252, 103 A. L. R. 1186: 
“‘The loss which the exceptants have suffered, if any, has in no way 
been the result of the breach of trust here complained of, but, for all 
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that appears, would have been nonetheless incurred had the mortgages 
been carried properly from the start. Clearly the exceptants should 
not be permitted to shift their loss to these trustees. It would be un- 
conscionable to require the trustees to account in cash under the facts 
of this case. No court of equity should permit it. The exceptants 
have at most suffered what may be only a temporary loss, and that 
solely because of the economic conditions of the times and the conse- 
quent general shrinkage in values. They would nonetheless ignore the 
good faith and sound business judgment of the trustees, who have 
made full disclosure of their conduct of the trust, and would take ad- 
vantage for their own gain of a technical violation of law by the im- 
position of penalties therefor. The court below was plainly right in 
rejecting their claim.’’ 

We have read with a great deal of interest the very able brief on 
behalf of appellant, but we are constrained to follow what we believe 
is the correct interpretation as set forth in the cases cited from the 
Supreme Court. 

The assignments of error are overruled and the decree of the lower 
court affirmed at cost of appellants, in each appeal. 


EMPLOYEES’ STOCK PURCHASE PLAN 


Brown v. Manufacturers Trust Co., Court of Appeals of New York, 16 
N. E. Rep. (2d) 350 


The plaintiff, an employee of the defendant bank, subscribed to 
shares of the bank’s stock under an employees’ stock purchase plan. 
The agreement provided that, in the event of the termination of his 
employment, ‘‘you may refund to me payments made,’’ ete. It was 
held that, upon the termination of the plaintiff’s employment, the 
return of the payments made by him rested in the option of the 
bank. 


The plaintiff in this case was employed by the bank at a salary 
of $1,800 a year. The bank instituted a stock purchase plan under 
which 2,000 shares of its stock were offered to the officers and em- 
ployees at $772 per share. The plaintiff subscribed to 50 shares 
on August 21, 1929, which shares were to be paid for in installments 
over a period of years. At the time when the plaintiff severed his 
connection with the bank, he had paid in on his shares a total amount 
of $3,900. He demanded that this amount be refunded to him with 
interest. His demand was refused and he thereupon brought this 
action against the bank and three of its former officers.- As stated, 
it was held, under the agreement above referred to, that the plaintiff 
was not entitled to recover. 


NOTE — For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1328. 
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Action by Robert C. Brown against the Manufacturers Trust Com- 
pany and others, to recover payments made under employees’ stock 
subseription agreement. From a judgment of the Appellate Division, 
First Department, 253 App. Div. 876, 2 N. Y. S. 2d 793, affirming a 
judgment of the Trial Term for plaintiff, the named defendant and 
another appeal. 

Reversed and complaint dismissed. 

Leonard P. Moore and Charles Pickett, both of New York City, 
for appellants. 

Joseph R. Truesadle and William I. Hart, both of New York City, 
for respondent. 













































HUBBS, J.—Respondent, on August 21, 1929, was in the employ 
of the appellant Chatham Phenix National Bank and Trust Company 
at a salary of $18,000 per annum. On that date he entered into a 
written contract with the bank for the purchase of fifty shares of the 
bank stock, pursuant to an employees’ purchase plan. That plan was 
set forth in a notice signed by a vice-president of the bank, which 
stated, in substance, that the president and a director of the bank had 
offered to officers and employees 2,000 shares, with rights to subscribe 
to new stock attached, at $772 per share; that the management com- 
mittee had arranged a loan to carry the stock and another to take up 
the rights, and to offer the new stock instead of the old, so that there 
would be 12,000 shares at $144; that on October first the bank would 
start paying dividends on the new stock at four dollars; that the offer 
was open only to officers and employees; that payments were to be made 
one dollar and fifty cents per share each pay day (three dollars per 
month) for four years, the amount to be deducted by the payroll de- 
partment; that the stock could not be sold prior to September 1, 1933, 
though previously paid for; that no stock would be delivered prior to 
that date except by special permission of the management committee ; 
that the interest would be charged at cost; dividends would be credited 
to the purchaser; that 

‘8. In the event of resignation or discharge of the subscriber the 
management committee shall have the right to refund all payments 
made with interest at 6 per cent. and may sell the stock of the party in 
question as its discretion may dictate. 

‘*9. In the event of death, the estate of the subscribing decedent 
may complete the payments due and sell the stock forthwith. . . . The 
estate has the option to ask the management committee to refund pay- 
ments made, plus 6 per cent., if the estate is unable to complete the 
payments; the stock to be returned to the committee.’’ 

Respondent’s agreement referred to the notice or plan in question, 
and provided specifically as follows: ‘‘It is understood that in the event 
my employment with the bank is terminated either voluntarily or in- 
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voluntarily before September 1, 1933, you may refund to me the pay- 
ments I have made in full, plus 6 per cent. interest, whereupon my 
right and interest in and to the stock subscribed for shall cease.’’ It 
also provided, referring to the notice or plan: ‘‘in any matter or 
matters arising in connection with this subscription not covered therein 
I agree to be bound by the decision of your committee.”’ 

After two payments, or $150, had been deducted from respondent’s 
salary, he was made vice-president of Empire State, Ine., in which 
officers and directors of the bank were financially interested, at a salary 
of $30,000 per annum, but did not resign as vice-president of the bank, 
being re-elected from year to year at a salary of one dollar per annum, 
until February 9, 1932, when the bank merged with the Manufacturers 
Trust Company. Upon the merger he was not elected as an officer of the 
trust company nor was he employed thereby. 

In the meantime he continued to pay at the rate of $150 a month 
on account of his subscription until November 4, 1931, the total amount 
paid being $3,900. At or about the time of the merger he orally de- 
manded a refund of his payments, with interest, which demand was 
followed by a written demand dated March 1, 1932. His demand not 
having been complied with, on or about July 23, 1936, he instituted this 
action to recover of the bank and of the trust company, as well as three 
of the former officers of the bank, the amount paid, with interest. He 
alleged that he entered into the contract relying upon the written in- 
strument of the defendants to the effect that the stock could be paid for 
in installments out of salary from the bank and that the bank would 
refund any sums paid by an employee whose connections with the bank 
should be terminated prior to September 1, 1933. 

The answers admitted the written offer and acceptance and denied 
liability for repayment. The complaint was dismissed on the merits 
as against defendants Earle and Johnston, and without prejudice as 
against defendant Kaufman, he not having been served with process 
and not having appeared, and findings having been waived, the court 
rendered judgment in favor of plaintiff and against the defendants 
bank and trust company. The Appellate Division affirmed, two of the 
justices dissenting. The trial court based its decision upon an unre- 
ported decision of the Appellate Term in Coune v. Chatham Phenix 
Nat. Bank & Trust Co., 155 Mise. 656, 281 N. Y. 8. 271, involving the 
same stock offering. There the trial court found lack of mutuality. 
That finding was approved on appeal and the appellate court said that 
the agreement was illegal and unenforcible because the bank, being a 
national bank, could not enter into an agreement to sell its own stock 
or buy it back. No such question is presented here as the complaint 
alleges a valid contract fully performed by plaintiff. 

Briefly, the complaint alleges breach of an alleged valid‘ contract 
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wherein the bank agreed to refund all payments made by plaintiff on 
his stock subscription on the termination of his employment by the bank, 
and that plaintiff duly performed the agreement on his part. The trial 
was conducted on the theory set out in the complaint. Concededly 
the proof did not sustain the allegations of the complaint. The plaintiff 
did not make monthly payments up till the time of his discharge, 
February 9, 1932, but defaulted in November, 1931. He did not after 
such default offer to pay. The bank never refused to accept payments 
and plaintiff was not ready and willing to complete the payments. 
Contrary to the allegations of the complaint the evidence discloses a 
eomplete breach of the contract by the plaintiff. In the face of such 
breach he cannot recover on the contract. 

In any event, the contract merely reserved an option in the bank 
to refund or not as it saw fit, in the event that an employee left its 
employment. The statement that ‘‘It is understood that in the event 
my employment with the bank is terminated . . . you may refund to 
me...’ cannot be construed, as urged by plaintiff, into a promise by 
the bank that it bound itself to so refund. It merely reserved the right 
to choose between letting him continue with the contract, and wiping out 
his interest by a refund. In this case ‘‘may’’ does not mean ‘‘must.’’ 
The substance of plaintiff’s complaint is that the bank bound itself 
to refund. Therefore, it would make no difference if plaintiff was not 
in default, as he has misconstrued the meaning of the contract. ‘‘The 
courts will not make a new contract for the parties under the guise of 
interpreting the writing.’’ Heller v. Pope, 250 N. Y. 182, 135, 164 
N. E. 881, 882. 


We do not reach the question of the ultra vires character of the 
contract (12 U. S. C. A. § 83, R. S. § 5201; 12 U. 8S. C. A. § 24, B.S. 
§ 5136; Awotin v. Atlas Exchange Nat. Bank of Chicago, 295 U. S. 
209, 55 S. Ct. 674, 79 L. Ed. 1393), as plaintiff both in the complaint 
and at the trial relied on the validity of the contract. He cannot now 
argue its invalidity. One cannot rely on a contract as valid and seek 
to recover because of its breach, which constitutes an affirmance 
of the contract, and then have a recovery on the ground that 
the contract is void, which constitutes a disaffirmance of the 
same contract. That is what the plaintiff is attempting to do here. 
Merry Realty Co. v. Shamokin & Hollis Real Estate Co., 230 N. Y. 316, 
130 N. E. 306. 


Plaintiff claims that there was an anticipatory breach of the con- 
tract by the defendant when in the fall of 1931 plaintiff heard that 
there might be a merger and that he might not be continued as an em- 
ployee. Here again plaintiff is attempting to sustain a recovery on a 
ground directly contrary to the theory of the complaint and trial. In 
any event there was no right to rely on an anticipatory breach here 
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as it was still possible that something would occur between November, 
1931, the time of plaintiff’s default, and February 9, 1932, to prevent 
the merger, or at least to change the mind of the management as to con- 
tinuing the plaintiff as an employee. None of the grounds upon which 
to base an anticipatory breach are here disclosed. American Law In- 
stitute, Restatement of the Law of Contracts, § 318. 

The judgments should be reversed and the complaint dismissed, 
with costs in all courts. 


MATURITY OF INSTALLMENT NOTE 


Fischer v. Wood, Court of Civil Appeals of Texas, 119 S. W. Rep. (2d) 
115 


An installment note provided that, upon default as to any in- 
stallment, all installments then due should mature. After default 
as to one installment, the holder of the aote granted further time 
and later accepted payment of the overdue installment. It was held 
that he did not thereby waive the maturity clause and that his ac- 
tion did not restore the note to the status of an unmatured instru- 
ment. 


Suit by Otto Fischer against W. L. Wood, Jr., on a note secured by 
chattel mortgage, wherein defendant asked damages for unlawful suing 
out of writs of sequestration. From a judgment for defendant, plain- 
tiff appeals. 

Reversed and rendered. 

Terrell, Davis, Hall & Clemens, Ralph E. Cadwallader, Theo. F. 
Weiss, and Ross Madole, all of San Antonio, for appellant. 

Conger, Low & Spears, of San Antonio, for appellee. 


MURRAY, J.—This suit was instituted by Otto Fischer in the 
County Court at Law No. 1, of Bexar County, on April 13, 1937, against 
W. L. Wood, Jr., seeking to recover the amount of principal, interest 
and attorney’s fees provided for in a certain note for the original prin- 
cipal sum of $845, payable to A. J. Huffington and signed by W. L. 
Wood, Jr., and also for foreclosure of a chattel mortgage lien on one 
certain 1936 Packard 120 Touring Sedan. 

Appellee, W. L. Wood, Jr., answered contending that the note was 
not due and that the suit was prematurely begun. He also asked dam- 
ages for the unlawful suing out of two writs of sequestration. The 
trial was to a jury and upon their findings favorable to Wood judg- 


NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §767. 
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ment was entered in Wood’s favor and against Otto Fischer, in the 
sum of $250 damages, for the wrongful suing out of the writs of se- 
questration, denying Fischer any recovery upon his note and mortgage, 
providing that said note and mortgage should remain in its original 
status and expressly overruling Fischer’s motion for judgment non 
obstante veredicto. Otto Fischer has appealed from that judgment. 

The first question with which we are confronted is whether or not 
the $845 note was due at the time suit was filed, on April 13, 1937. 
If the note was not due at the time suit was filed then unquestionably 
appellant, Fischer, would be liable to appellee, Wood, for any and all 
damages caused by the wrongful suing out of the writs of sequestration. 
On the other hand, if the note was due, then there could be no liability 
for the seizure of the automobile under the writs of sequestration, be- 
cause appellant had a right, under the provisions of the chattel mort- 
gage, to seize the automobile when the note became past due. 

The note contained the provision: ‘‘Failure to pay any installment 
when due hereon shall mature all installments then unpaid.’’ There 
was an installment of $40 due on the note on March 25, 1937, which 
was not paid when due; therefore, automatically and ipso facto, all the 
installments provided for in the note at once became due and payable. 
It will be noted that the note did not provide that the holder might 
have the option to declare the note due in case of default, but the 
provision is absolute and when there is a default the entire note becomes 
due, without the necessity of a declaration on the part of anyone. 6 Tex. 
Jr. § 79, p. 685; Harrison Machine Works v. Reigor, 64 Tex. 89; Me- 
Cray Refrigerator Co. v. Simms, Tex. Civ. App. 268 S. W. 275; Manes 
v. Bletsch, Tex. Civ. App., 239 S. W. 307. 


Appellee contends that by granting further time for the payment 
of the $40 installment, which became due on March 25, 1937, and by 
accepting a $40 Money Order on or about April 13, 1937, in payment 
of this installment, appellant became estopped and waived the maturity 
clause in the note. We overrule this contention. There is no intima- 
tion that there was any agreement to extend the time for the payment 
of this installment until after same was past due. Any extension agree- 
ment concerning one installment made after the entire note had ma- 
tured could not have the effect to restore the note to the status of an 
unmatured note, in the absence of an agreement to that effect. Like- 
wise, the acceptance of the $40, on or about April 13, 1937, was only 
the acceptance of a part of what was then due and payable under the 
provisions of the note and could not constitute waiver of, or estoppel to 
rely upon, the ipso facto maturing clause in the note. Yeary v. Smith, 
45 Tex. 56; Krueger v. Klinger, 10 Tex. Civ. App. 576, 30 S. W. 1087; 
Helms v. Crane, 4 Tex. Civ. App., 89, 23 S. W. 392; Workman v. Ray, 
Tex. Civ. App., 180 S. W. 291; Heirs of Rogers v. Watson, 81 Tex. 
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400, 17 S. W. 29; Harrison Machine Works v. Reigor, 64 Tex. 89; 
McCray Refrigerator Co. v. Simms, supra; Manes v. Bletsch, supra. 

Furthermore, the agreement to extend the time for payment of the 
installment due March 25, 1937, relied upon by appellee, was not to a 
day certain, neither was there any agreement to pay interest for a defi- 
nite period of time. Under such circumstances there was no considera- 
tion for such extension, and neither party would be bound by such an 
agreement. Austin Real Estate & Abstract Company v. Bahn, 87 Tex. 
582, 29 S. W. 646, 30 S. W. 430; Tsesmelis v. Sinton State Bank, Tex. 
Com. App., 53 S. W. 2d 461, 85 A. L. R. 319; Kirby v. American State 
Bank, Tex. Com. App., 18 S. W. 2d 599, 63 A. L. R. 1528; Nassar v. 
Nelson, Tex. Civ. App., 112 8. W. 2d 757, writ refused. 

The trial court erred in not granting either appellant’s motion for 
an instructed verdict or his motion for judgment non obstante veredicto. 

The judgment will be reversed and judgment here rendered for ap- 
pellant against appellee, for the amount of principal, interest and attor- 
ney’s fees due on said note, together with a foreclosure of the chattel 
mortgage lien on the 1936 Packard 120 Sedan. Appellee will be denied 
any recovery on his cross-action. 

Reversed and rendered. 


DEPOSIT IN NAMES OF HUSBAND AND WIFE 
Geist v. Robinson, Supreme Court of Pennsylvania, 1 Atl. Rep. (2d) 153 


Money deposited in a savings account by a man in the names of 
himself ‘‘or wife’’ will belong to the wife as survivor after the hus- 
band’s death. The fact that the money deposited belonged to the 
husband and the further fact that the wife made no withdrawals 
from the deposit during her husband’s lifetime are immaterial. 


Appeal No, 183, January term, 1938, from judgment of Court of 
Common Pleas, Bradford County; Edward B. Farr, President Judge. 

Interpleader proceeding by the First National Bank of Sayre against 
Cora L. Geist and another, executors of the estate of Charles L. Ley- 
meister, deceased, and Louis N. Robinson, guardian of the estate of Ida 
Robinson Leymeister, a mental incompetent, as claimants of money de- 
posited in the bank by deceased and paid into court by the bank. From 
a judgment for the guardian in the sum of $23,135.22, the executors 
appeal. 

Affirmed. 


Ce ne a ee nee 
NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) $428. 
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Lilley & Wilson, of Towanda, Joseph F. Ogden, of Tunkhannock, 
and George L. Fenner and S. M. R. O’Hara, both of Wilkes-Barre, for 
appellants. | 

Mills & O’Connor, of Sayre, and Walter H. Robinson, of Philadel- 
phia, for appellee. 


KEPHART, C. J.—This appeal is from an interpleader proceed- 
ing. The contest is between the executors of Charles L. Leymeister and 
the guardian of the estate of his widow. The widow is mentally in- 
competent. The deposit account involved was opened by the husband 
in 1910. The bank’s ledger sheet recording the initial deposit, as well 
as each ledger sheet thereafter, is captioned ‘‘Chas. [or Charles] L. 
Leymeister or wife.’’ Although the original passbook was not avail- 
able, and it cannot be shown in what names it was issued, a new book, 
issued in 1925 to replace it, is likewise entitled ‘‘Charles L. Leymeister 
or wife.’’ This evidence is relied upon by the guardian as showing a 
tenancy by the entireties, vesting in the widow the right of survivorship. 

The deceased’s executors assert that all of the money going into 
the account belonged to the husband and there was no agreement be- 
tween the spouses relative thereto; that, although the husband signed 
a signature card, the wife never did, nor did she ever withdraw funds 
during her husband’s lifetime. It is argued that the words ‘‘or wife’’ 
may have been added to the ledger sheets and passbook at some later 
date, and that the rules of the bank for the creation of estates by en- 
tireties were not complied with. Further, if the deposit be decreed as 
an entirety, certain bequests made in the deceased’s will would be 
ineffective because of insufficient funds. All these circumstances, it is 
urged, indicate the husband never intended to create a tenancy by the 
entireties. The court below found for the widow’s guardian. 

A bank account appearing in the names of husband and wife, or 
husband or wife, is presumptively a tenancy by entireties. The use of 
the disjunctive, with the consequent right in either spouse to withdraw 
the funds, does not alter the character of the estate. See Madden et al. 
v. Gosztonyi Savings & Trust Co., Pa. Sup., 200 A. 624, not yet re- 
ported [in State Report], opinion filed June 30, 1938. The fact that 
the words ‘‘or wife’’ were used instead of ‘‘or Ida Robinson Ley- 
meister’’ is immaterial. Sloan’s Estate, 254 Pa. 346, 98 A. 966; Bos- 
trom v. National Bank of McKeesport, 330 Pa. 65, 198 A. 644, opinion 
filed April 18, 1938. 

It is also immaterial that the funds prior to deposit may have be- 
longed exclusively to the husband (although this was not affirmatively 
proved). Parry’s Estate, 188 Pa. 33, 41 A. 448 49 L. R. A. 444, 68 
Am. St. Rep. 847; Klenke’s Estate, No. 1, 210 Pa. 572, 60 A. 166; 
Blick v. Cockins, 252 Pa. 56, 58, 97 A. 125; Berhalter v. Berhalter, 315 
Pa. 225, 173 A. 172; Loesch’s Estate, 322 Pa. 105, 185 A. 191. Nor 
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was any agreement between the spouses necessary. Berhalter v. Ber- 
halter, supra, at page 227, 173 A. 172. In Wilbur Trust Co. v. Knadler, 
322 Pa. 17, 21, 22, 185 A, 319, 321, this Court repeated what was said 
in the Berhalter Case and added: ‘‘An intention to create the entirety 
is assumed from the deposit in both names and from the fact of marital 
relationship.’’ The sharp difference between such accounts and other 
joint accounts or tentative trusts has been clearly indicated. 

It is of no consequence that the wife made no withdrawals individ- 
ually during her husband’s lifetime. As was stated in the Bostrom 
Case, supra, at page 646, in answer to the same argument: ‘‘The ex- 
istence of the power to withdraw in no sense depends upon its exercise.’’ 
Nor is it important that no signature card was shown to have been 
signed by her. The purpose of such a card is not to establish owner- 
ship but only to guard against payment to an unidentified person. See 
2 Zollmann, Banks and Banking, 1936, §§ 1251, 1252; Bulakowski v. 
Philadelphia Sav. F. S., 270 Pa. 538, 544, 113 A. 553. 

The objection, that if this is held to be a tenancy by the entireties 
there will be insufficient funds in the hands of the personal representa- 
tives to pay all of the bequests in the decedent’s will, is not material 
in determining whether the deposit was an ‘‘entirety.’’ The intention 
of the husband to create such an estate, having once been expressed, 
could not be destroyed by any subsequent contrary intention even if 
such here existed. Klenke’s Estate, No. 1, supra, page 574, 60 A. 166. 

Appellants argue that the deposit must have been in the name of 
the husband alone until 1925, when it was changed to the names of 
both, and that such a change did not comply with the laws governing 
the passage of title to personalty or with the bank rules requiring a 
duly authenticated written note of assignment. In the Bostrom Case, 
supra, this Court held the transfer effective under a similar change of 
denomination from husband to husband or wife. It is fair to assume 
from the attitude of the bank since 1925 and from the manner in which 
it treated the deposit that the deposit complied with the rules or else 
compliance was waived. 


“é 


The rules printed on the passbook are only for the convenience and 
protection of the bank and may be waived. This is true as to the re- 
quirements that the depositor be present and subscribe to the rules and 
regulations on making the first deposit, and that possession of the pass- 
book may be required by the bank when called upon to make payments. 
That the husband may have kept the passbook in his exclusive posses- 
sion is unimportant. 5 Zollmann, Banks & Banking, 1936, § 3223. 
And the rule that ‘‘On the decease of any depositor, the amount to the 
credit of the deceased shall be paid to his or her legal representatives’’ 
obviously means payment will be made to the legal representatives of 
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the survivor, in the case of a deposit by entireties or a joint deposit with 
survivorship. 

Appellants urge that the order and judgment of the court below im- 
paired the obligation of the contract between the husband and the bank. 
The decision carries out the provisions of that contract, instead of im- 
pairing them. Furthermore, the constitutional prohibition against the 
impairment of the obligation of contracts does not apply to judicial 
decisions, This Court recently reiterated that rule in Peoples-Pitts- 
burgh Trust Co. v. Blickle, Pa. Sup., 199 A. 213, 215, not yet reported 
[In State Report] opinion filed May 9, 1938. 


Judgment affirmed. 


LIABILITY ON NOTE SIGNED IN NAME OF 
BUSINESS TRUST 


Plum v. Siekmann, Supreme Court of Nebraska, 280 N. W. Rep. 264 


9? 


The trustees of a ‘‘Massachusetts’’ or business trust are not 


personally liable on a promissory note signed by or on behalf of the 
trust. 


The name of the business trust involved in this case was the Con- 
servative Investment Company. The two notes here sued on were 
signed in the following form: ‘‘Conservative Inv. Co. by J. H. 
Lohmann, Sec.’’ The notes were also indorsed by Lohmann per- 
sonally. Lohmann and two others, Siekmann and Brach, were trus- 
tees of the Conservative Investment Company. It was held that 
Siekmann and Brach were not personally liable on the note. 


A Massachusetts or business trust is frequently referred to as a 
‘‘ecommon law’’ trust. Such a trust is defined as ‘‘a form of busi- 
ness organization consisting essentially of an arrangement whereby 
property is conveyed to trustees, in accordance with the terms of 
an instrument of trust, to be held and managed for the benefit of 
such persons as may from time to time be holders of transferable 
certificates issued by the trustees showing the shares into which the 
beneficial interest is divided, and which certificates entitle the hold- 
ers to share ratably in the income of the property, and, on termina- 
tion of the trust, in the proceeds. The essential attribute of such 
organization is that the property is placed in the hands of trustees 
who manage and deal with it for the use and benefit of the bene- 
ficiaries. This type of organization is nothing more than an attempt 
to use the old common-law trust for the purpose of carrying on 
business enterprises.’’ 65 Corpus Juris 1086. 


NOTE — For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §467. 
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Action on a note by Orrin L. Plum against Louis J. Siekmann and 
Waldorf H. Brach and others, which was, on the death of Waldorf H. 
Brach, revived and ordered to proceed in the name of Helen Youngston 
Brach, executrix of the estate of Waldorf H. Brach, deceased. Judg- 
ment for defendants, and plaintiff appeals. Affirmed. 

Bruckman & Dunmire, of Hastings, for appellant. 

Stiner Boslaugh & Stiner and James D. Conway, all of Hastings, 
for appellees. 












LIGHTNER, D. J.—This is a suit by Orrin L. Plum against Louis 
J. Siekmann, Waldorf H. Brach and John H. Lohmann upon the in- 
dorsement on two promissory notes, one of $2,500 and one of $1,500. 
Both of these notes were made by a Mr. and Mrs. Hoff to the Conserva- 
tive Investment Company and the indorsement on each was the same, 
to wit, ‘‘Conservative Inv. Co. by J. H. Lohmann, Sec.,’’ and both were 
also indorsed by John H. Lohmann personally. Plaintiff claims that 
the Conservative Investment Company is a business or Massachusetts 
trust; that the defendants Louis J. Siekmann, Waldorf H. Brach and 
John H. Lohmann were the trustees thereof; that the indorsement in 
the name of the trust bound the trustees personally for the payment of 
the notes in question. The defendants Siekmann and Brach set forth 
in their answer the trust agreement, which they claim exempts the 
trustees from personal liability, and they further claim that under the 
negotiable instruments law they are not liable because their names do 
not appear upon the instrument. Mr. Lohmann made no defense and 
judgment was entered against him. Jury was waived and on trial to 
the court judgment was for defendants, and plaintiff appeals. 

In addition to his claim that the above indorsement bound the 
defendants, plaintiff claims that Lohmann, acting for and in behalf of 
all of said trustees at the time of the transaction with plaintiff, repre- 
sented and stated to plaintiff that all of the trustees, including the 
defendants above named, were personally back of the indorsement and 
guaranteeing the debt evidenced by the note. 

We do not believe that plaintiff can base any rights on the alleged 
representation by Mr. Lohmann that the defendants were personally 
back of the indorsement and guaranteeing the debt evidenced by the 
note. Mr. Plum testified that Lohmann said that they, Siekmann and 
Brach, would stand back of everything and the security was all right, 
and that Lohmann satisfied him that they, the other trustees, were per- 
sonally liable for the note. Mr. Lohmann denied that he had made any 
such representation. Unless the trust agreement gave Mr. Lohmann 
authority to bind the other trustees by the representations in question, 
no agency or authority was shown in Mr. Lohmann to bind his cotrustees 
by making such representations. See on this point Uihlein v. Budd, 
252 Ill. App. 487, wherein action was brought on a note signed ‘‘The 
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Vincent Trust by C. R. Vincent, Pres.’’ Plaintiff, the holder of the 
note, sought to hold the trustees of the common-law trust, doing busi- 
ness under the above name, on agency principles, and also upon the 
ground that the trust was controlled by the defendants. The Illinois 
court said: 

‘The facts alleged in the declaration do not justify the conclusion 
of law that defendant Budd is personally liable. These facts do not 
show that Vincent in this matter was the agent of Budd. Vincent was 
the president of the trust. The declaration avers that he had authority 
to execute notes in the name of the trust. It is not averred that he 
had authority to execute notes in the name of his cotrustees. . . . 

“**Tt is of course true that a trustee who enters into a contract with 
third persons is himself personally liable unless the agreement expressly 
provides that the person with whom he contracts shall look to the funds 
of the estate exclusively. . . . Unless such limiting language appears in 
the contract, the word ‘trustee’ is held to be only descriptio persone, 
but there is no averment here that the defendant Budd signed any 
agreement.’’ 

One trustee cannot be held personally liable on an obligation in- 
curred by a cotrustee on behalf of the trust, in the absence of anything 
to show that the latter was authorized to act for the former. Thus, 
one trustee cannot be held liable on a debt incurred in the name if the 
trust, by a cotrustee, merely because the latter incurred the obligation 
in such a way as to render him personally liable. .. . 

The general rule is: ‘‘The trustees of a business trust, having sub- 
stantial control of the property and business of the trust and who con- 
sequently have the status of principals, as in the case of trustees gen- 
erally, are personally responsible for any obligations growing out of 
transactions in relation to the business of the trust, unless they have 
specifically contracted in the incurring of the debt that the trust estate 
alone shall be held responsible therefor, and this is so, even though the 
trust instrument expressly declares them exempt from personal liabil- 
ity.’’ 65 C. J. 1104. Many cases are cited to sustain the text, among 
those we have examined being Goldwater v. Oltman, 210 Cal. 408, 292 
P. 624, 71 A. L. R. 871; Linn v. Houston, 123 Kan. 409, 255 P. 1105; 
McClaren v. Dawes Electric Sign & Mfg. Co., 86 Ind. App. 196, 156 
N. E. 584. See, also, cases and notes in Betts v. Hackathorn, 159 Ark. 
621, 252 S. W. 602, 31 A. L. R. 856; Hamilton v. Young, 116 Kan. 128, 
225 P. 1045, 35 A. L. R. 504; Weber Engine Co. v. Alter, 120 Kan. 557, 
245 P. 143, 46 A. L. R. 158; Hemphill v. Orloff, 238 Mich. 508, 213 
N. W. 867, 58 A. L. R. 518; and Roberts v. Aberdeen-Southern Pines 
Syndicate, 198 N. C. 381, 151 S. E. 865, 71 A. L. R. 890. 

The decision of this case does not rest however upon the general 
rule with respect to business trusts, but upon an exception to the gen- 
eral rule arising out of provisions of the negotiable instruments law. 
The exception is stated in 65 C. J. 1106, as follows: ‘‘Where the 
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negotiable instrument law provides that one signing an instrument, who 
adds words indicating that he is signing in a representative capacity, 
is not personally liable thereof if authorized, a trustee executing a note 
in the name of a trust in such a way as to indicate that it is the note 
of the trust is not personally liable thereon.’’ The general rule is that 
the trustees of a common-law trust are not personally liable upon ne- 
gotiable instruments executed or indorsed by or on behalf of the 
trust. ... 

Let us now examine appellant’s (plaintiff’s) second contention to 
the effect that defendants are liable under sec. 62-118, Comp. St. 1929, 
which provides: ‘‘No person is liable on the instrument whose signature 
does not appear thereon except as herein otherwise expressly provided, 
but one who signs in a trade or assumed name will be liable to the same 
extent as if he had signed in his own name.’’ Is the name of a business 
or Massachusetts trust the trade or assumed name of the individual 
trustees of the trust? We do not believe that the point has ever been 
decided, although the same provision is in the negotiable instruments 
laws of other states. A trade-name is ‘‘the name or style under which a 
concern or firm does business.’? Webster’s New International Dic- 
tionary. ‘‘Trade-names are names which are used in trade to designate 
a particular business of certain individuals considered somewhat as an 
entity.”’ St. Louis Independent Packing Co. v. Houston, 8 Cir., 215 
F. 553, 560. See Hartzler v. Goshen Churn & Ladder Co., 55 Ind. App. 
455, 104 N. E. 34. ‘‘It is a matter of common observation that persons 
do business frequently under what is known as ‘trade-name,’ adopted 
for the purpose of giving them an apparent standing in the business 
community.’’ Willey v. Crocker-Woolworth Nat. Bank, 141 Cal. 508, 
75 P. 106, 108. ‘‘A business name, also sometimes called a trade name 
or a commercial name, is that name under which a business is carried 
on, whatever it may be, whether a personal name, as is commonly the 
ease, or not.’’? Shoemaker v. Ulmer, 34 Pa. Co. Ct. R. 469. 

Appellees cite on this phase of the case General American Oil Co. 
v. Wagoner Oil & Gas Co., 118 Okl. 183, 247 P. 99. This was not a 
suit on a note, but a suit by plaintiff, a business or Massachusetts trust, 
on a contract, and one question was if it could maintain the action in 
its trust name. The court said (page 100): ‘‘The instrument creating 
and establishing such trust estate has generally provided a collective 
trade-name for the trustees in which they may make contracts and carry 
on the business of administration. This is a convenient expedient, which 
often avoids confusion and ambiguity as to the capacity in which such 
contracts are made, and the business in which said trustees are en- 
gaged. Such trade or firm name, when so used, may prevent misappre- 
hension of third persons and of those dealing with the trustees by 
making plain that the trustees are really acting as such rather than for 
themselves individually.’’ , 
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The promissory note under consideration in Charles Nelson Co. v. 
Morton, 106 Cal. App. 144, 288 P. 845, was signed ‘‘ Trustees of Greater 
San Francisco Speedway Association (a Trust) F. W. Pres. C. C. L. 
Sec.’’ In Bowen v. Farley, 256 Mass. 19, 152 N. E. 69, the note was 
signed ‘‘Berry Real Estate Trust Trustees Owen F. Farley, Jr., for 
Self & Co.’’ In Tebaldi Supply Co. v. Macmillan, Mass., 198 N. E. 651, 
the note was signed ‘‘J. H. Realty Trust, John S. Macmillan Trustee.’’ 
The note in Gutelius v. Stanbon, D. C., 39 F. 2d 621, 622, was signed 
‘*Harry Stanbon, William M. Nye, Walter H. Hill, Trustees of the San- 
bon, Nye & Hill Realty Trust.’’ It was held in all of the foregoing 
cases that there was no personal liability against the individual trustees. 
The briefs of appellant (plaintiff) indicate an exhaustive investiga- 
tion of the authorities by counsel and yet they cite no ease holding 
trustees personally liable on a negotiable instrument where the only 
signature was in behalf of the trust or as an officer of the trust, and 
we have made an independent investigation and have not found any 
such ease. While the particular theory presented by appellant that 
the defendants are liable under section 62-118, Comp. St. 1929, on the 
ground that the trust name is the trade-name of the individual trustees 
has not been presented in any of such cases, this same section is, we 
believe, in all of the uniform negotiable instruments acts, and the reason- 
ing of the cases above cited indicates that the name of the trust cannot 
be held under said acts or under said section to be the trade-name of the 
individual trustees. 
Affirmed. 




























USURIOUS CHATTEL MORTGAGE 


Capital Loan & Savings Co. v. Biery, Supreme Court of Ohio, 16 N. E. 
Rep. (2d) 450 





A chattel mortgage bearing interest at three per cent. per month 
authorized the mortgagee, in certain circumstances, to seize the 
property, sell it and out of the proceeds to pay the cost of taking, 
keeping and selling. It was held that the mortgage was usurious 
under the Ohio General Code, § 6346-5. 

The statute is set out in full in the opinion. 









Syllabus by the Court 

Where a promissory note bearing interest at three per cent. per 
month and a chattel mortgage on household goods securing payment 
thereof, are executed and delivered to a dealer licensed under Section 


NOTE — For simiiar decisions see Banking Law Journal Digest (Fourth 
Edition) §1474. 
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6346-2, General Code, and such chattel mortgage authorizes the mort- 
gagee, upon the note becoming due under certain circumstances, with- 
out demand, to take possession of the property without process of law, 
dispose of the same at public or private sale and out of the proceeds 
of sale to pay, first, the cost and expense of taking, keeping and selling 
the same, and all court costs, and, second, the amount of principal and 
charges, including interest that shall be due and unpaid thereon, and 
any balance remaining to mortgagors: Held, such promissory note and 
chattel mortgage are void, and such licensee has no right to collect any 
principal, interest or charges whatsoever on such promissory note or 
chattel mortgage. 


Action by the Capital Loan & Savings Company against Hervey 
V. Biery and another to recover on a promissory note and to foreclose 
a chattel mortgage given to secure payment thereof. From a judg- 
ment of the Court of Appeals reversing the judgment of the Court of 
Common Pleas for the plaintiff, the plaintiff appeals.—[ Editorial State- 
ment. | 

Judgment of the Court of Appeals affirmed. 

This is an action on a promissory note and to foreclose a chattel 
mortgage given to secure payment thereof, by appellant, Capital Loan & 
Savings Company, plaintiff, against appellees, Hervey V. Biery and 
Esther A. Biery, defendants. 

Defendants, in their answer, challenged the validity of the note and 
mortgage on the ground that the interest and charges contracted for 
were in excess of those permitted by law. 

The Court of Common Pleas found the promissory note and chattel 
mortgage valid and rendered judgment accordingly. 

Motion for new trial was overruled and the case was taken to the 
Court of Appeals. That court reversed the judgment of the Court of 
Common Pleas and rendered final judgment for the defendants, finding 
that by virtue of Section 6346-5a, General Code, the promissory note 
and chattel mortgage were void and that plaintiff had no right to make 
any collection in this case... . 

The cause is in this court for review by reason of allowance of a 
motion to certify. 

Meyer, Johnson & Kincaid, of Zanesville, Benj. F. Miller, of Colum- 
bus, J. Fred Anderson, of Springfield, and Kent W. Hughes, of Lima, 
for appellant. 

E. H. Hauenstein, of Akron, for appellees. 


MYERS, J.—The principal question in this cause is whether the 
promissory note and chattel mortgage, executed and delivered by de- 
fendants to plaintiff, are void by reason of Sections 6346-5 and 6346-5a, 
General Code. 




















i 
768 THE BANKING LAW JOURNAL 


Section 6346-5 reads in part as follows: ‘‘No such licensee or li- 
censees shall make a loan or purchase or furnish guaranty, or security, 
as hereinbefore provided at a greater total charge, including interest, 
than three per cent. per month; except that on loans that do not ex- 
ceed fifty dollars in amount in whatever manner made payable, an 
inspection fee of not to exceed one dollar may be collected at the time 
the loan is made, when such loan is made for a period of not less than 
four months; and such inspection fee shall not be imposed upon the 
same borrower for any new or additional loan made within four months 
after such charge has been imposed. Said three per cent. per month 
shall not be paid in advance and shall be computed on unpaid monthly 
balances, without compounding interest or charges. No bonus, fees, 
expenses, or demands of any nature whatsoever, other than said inspec- 
tion fee and said total charge of three per cent. per month (which shall 
include interest) as hereinbefore provided, shall be made, paid, or re- 
ceived, directly or indirectly, for such loans, purchases or furnishing 
guaranty or security, wage assignments or advancements except court 
costs upon the actual foreclosure of the security or upon the entry of 
judgment.’’ 

Section 6346-5a reads as follows: ‘‘Provided, however, that upon 
the amount in excess of three hundred dollars ($300.00) for principal 
owing to the licensee for any such loan, purchases or furnishing guar- 
anty or security, no licensee shall directly or indirectly charge, con- 
tract for or receive any interest or consideration greater than at the 
rate of eight per cent. per annum, which shall include all charges, shall 
not be paid in advance and shall be computed on unpaid monthly 
balances, without compounding interest or charges. The foregoing 
eight per cent. per annum limitation of rate herein made shall also 
apply to any licensee who permits any person, as borrower, or as en- 
dorser, guarantor, surety for, or as spouse of any borrower, to owe 
directly or contingently, or both, to the licensee at any time the sum 
of more than three hundred dollars ($300.00) for principal. 


‘Tf interest, consideration or charges in excess of those permitted 
by this act shall be charged, contracted for or received, the contract 
and all the papers in connection therewith shall be void and the licensee 
shall have no right to collect or receive any principal, interest or charges 
whatsoever.’’ 


The immediate question is whether the provisions of the chattel 
mortgage permitted charges not authorized by the statutes to be col- 
lected from defendants. A part of the chattel mortgage reads as fol- 
lows: ‘‘Said mortgagors further covenant and agree that’’ under cer- 
tain circumstances ‘‘the whole sum, principal and interest, shall become 
due, and the said mortgagee may without demand, which is hereby 
waived, enter into any building or upon any premises where said prop- 
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erty, or any part thereof, may be situated, and take the same into its 
possession without process of law, and dispose of the same at any time 
thereafter, at public or private sale, as in its judgment may seem best, 
mortgagor waiving all demand for payment of the amount due on the 
within agreement, and any and all notice of the time and place of said 
sale, and out of the proceeds of said sale to pay first, the reasonable 
cost and expense of taking, keeping and selling the same and all court 
Mace 

It will be observed that the chattel mortgage authorized the mort- 
gagee, under certain circumstances, to enter into any building, seize 
the property without process of law, sell it at public or private sale, and 
out of the proceeds pay first the cost of taking, keeping and selling the 
same. This was making a sheriff out of the mortgagee. Costs incurred 
in a foreclosure action are within the law and authorized by law. Such 
costs follow a judgment in court and do not violate the terms of the 
two statutes mentioned. Upon foreclosure proceedings in court on the 
note and chattel mortgage, the debtors know that the court costs will 
be fixed by law. If, however, under this chattel mortgage, the property 
is seized and stored by the mortgagee, the debtors have no means of 
knowing what the ‘‘seizing’’ and ‘‘storage’’ charges will be; nor could 
any one else know by examination of the note and mortgage. They are 
costs and charges made by the mortgagee. Such charges are beyond 
the provisions of the statute here under consideration. They are charges 
beyond the inspection fee and the total charge of three per cent. per 
month allowed to licensed dealers under the law. London Realty Co. 
v. Riordan, 207 N. Y. 264, 100 N. E. 800, Ann. Cas. 1914 C, 408; Colonial 
Plan Co. v. Tartaglione, 50 R. I. 342, 147 A. 880; Smetal Corp. v. 
Family Loan Co., 119 Fla. 497, 161 So. 438; Cash Service Co. v. Ward, 
W. Va., 192 S. E. 344; Ideal Financing Ass’n v. LaBonte, 120 Conn. 
190, 180 A. 300. 

The validity of the note and mortgage may be determined from the 
terms thereof and not necessarily from the acts of the parties. In de- 
termining whether there is a contravention of the law, both note and 
mortgage must be considered together as a part of the same transac- 
tion. McClelland v. Sorter, 39 Ohio St. 12. A statute like the one here 
involved should receive such interpretation as will accomplish the pur- 
pose intended. Rice v. Franklin Loan & Finance Co., 82 Colo. 163, 258 
P, 223. In Frorer v. People, 141 Ill. 171, at page 185, 31 N. E. 395, at 
page 399, 16 L. R. A. 492, the court in commenting upon laws of this 
nature said: 


‘‘Usury laws proceed upon the theory that the lender and the bor- 
rower of money do not occupy towards each other the same relations of 
equality that parties do in contracting with each other in regard to the 
loan or sale of other kinds of property, and that the borrower’s neces- 
sities deprive him of freedom in contracting, and place him at the mercy 
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of the lender; and such laws may be found on the statute books of all 
the civilized nations of the world, both ancient and modern. See Tyler, 
Usury, p. 61; Dunham v. Gould, 16 Johns., [367], 377 [8 Am. Dee. 
323].’’ 


It is urged that since the personal property covered by the mort- 
gage was household goods, by reason of Section 8566, General Code, 
the provision in the chattel mortgage for disposing of the mortgaged 
property without foreclosure had no application. This is in effect say- 
ing that the provision for private seizure could not have been carried 
out in any event for the reason that it violated Section 8566, General 
Code, prohibiting the sale of household goods without foreclosure pro- 
ceedings at law. This is a rather strong theory to attempt to justify 
or execuse the illegal provision in the chattel mortgage by the admis- 
sion that it was in conflict with two statutes instead of only one. 
Section 6346-5, General Code, is rather explicit as to what may or 
may not be done. by a licensed dealer. In granting a licensed dealer 
the extraordinary right to charge and collect three per cent. per month, 
the statute clearly and unequivocally provides that there shall be no 
other charge—no bonus, no fees, no expenses or demands of any nature 
whatsoever—other than the inspection fee. The next section then 
states: ‘‘If interest, consideration or charges in excess of those per- 
mitted by this act shall be charged, contracted for or received, the con- 
tract and all the papers in connection therewith shall be void and the 
licensee shall have no right to collect ....’’ There is no ambiguity 
in the language used; nor does it need any clarification. Under this 
statute the stakes and lines are definitely set, marking the boundary 
beyond which the lender may not go. The note and chattel mortgage 
in the instant case are void... . 
The judgment of the Court of Appeals will be affirmed. 


FIDUCIARY’S RIGHT TO COMPENSATION 


In re Caffrey’s Will, New York Supreme Court, Appellate Division, 
3 N. Y. Supp. (2d) 443 


A bank or trust company, acting as testamentary trustee, which 
performs its duties in a negligent manner, thereby forfeits its right 
to receive compensation or allowance for costs and disbursements. 


Proceeding in the matter of the judicial settlement of the account 
of proceedings of president and directors of the Manhattan Company, 


NOTE — For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §459. 
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as trustee under the last will and testament of Mary M. Caffrey, de- 
ceased, wherein William Caffrey and another filed objections. From a 
decree settling the account dismissing the objections, William Caffrey 
and another appeal. 

Decree modified and, as modified, affirmed. 


MEMORANDUM BY THE COURT.—In a proceeding for the judi- 
cial settlement of the account of a testamentary trustee, decree of the 
Surrogate’s Court, county of Queens, settling the account and dismiss- 
ing the objections of the remaindermen, modified by striking therefrom 
commissions and allowances for costs and disbursements granted to the 
accounting trustee, and by increasing the distributive shares of the re- 
maindermen accordingly. As so modified, the decree is unanimously 
affirmed, with costs to the appellants, to be paid by the respondent 
personally, and matter remitted to the Surrogate’s Court for the entry 
of a decree accordingly. While upon this record no surcharge may be 
made, the manner in which the trust estate was handled demonstrates 
that the trustee was negligent in the manner in which it performed its 
duties and forfeited its right to receive any compensation or allowances. 


INVESTMENT IN MORTGAGE PARTICIPA- 
TIONS 


re Laing’s Guardianship, New York Surrogate’s Court, Westchester 
County, 3 N. Y. Supp. (2d) 409 


A trust company acting as guardian of a minor’s estate, pur- 
chased a mortgage participation certificate from itself for the 
guardianship estate. The mortgaged property was assessed for tax 
purposes at the amount of principal due on the mortgage. It was 
held that the investment was an improper one and that the trust 
company should be surcharged with the amount lost thereby. 

It has been held that a corporate fiduciary may purchase secu- 
rities from itself on behalf of the estate which it represents. But, 
in making such investments, it will be held to a higher degree of 
care and business prudence than would be exacted if it were pur- 
chasing securities in the open market. 


Proceeding in the matter of the judicial settlement of the account 
of proceedings of the Westchester Trust Company, as general guardian 
of Shirley O. Laing, a minor, wherein objections were filed by a special 
guardian. 

Decree for special guardian. 





NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §473. 
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MILLARD, 8.—Objections to the account of the Westchester Trust 
Company as general guardian of this minor have been filed by her 
special guardian. The facts have been stipulated. 

The objections, as originally interposed, are: First, to the purchase 
of a first mortgage participation certificate No. 7019 in bond and mort- 
gage No. 9/169 made by John Rogers and wife covering property known 
as 232-234 Woodworth Avenue, Yonkers, N .Y., and a first mortgage 
on said property held by the Westchester Trust Company, the amount 
of the certificate being in the sum of $3,400; and, second, participation 
certificate No. 7014 in bond and mortgage No. 10/155 made by Sidonia 
Maret, covering property known as 622 Valley Avenue, Yonkers, N. Y., 
and a first mortgage on said property held by Westchester Trust Com- 
pany, the amount of the certificate being in the sum of $800. 

The first objection has been withdrawn by the special guardian so 
that we are now concerned only with the second objection ; namely, cer- 
tificate No. 7014 in the sum of $800 participating in the mortgage 
covering the Maret property. 

The special guardian specifically objects to the account upon the 
grounds that the said guardian was negligent, improvident, imprudent, 
and wholly failed to protect and promote the interests of its ward, in 
that, at the time the said certificate was purchased by the general 
guardian, the mortgage in which this certificate participated was not 
a legal investment due to the financially unhealthy condition of the 
real property securing the bond and mortgage. 

It appears from the stipulated state of facts submitted to the court 
that the Maret mortgage loan was made by Westchester Trust Company 
on August 16, 1927, in the sum of $5,500, with interest at 6 per cent. 
per annum and having a provision therein for the amortization of the 
principal at the rate of $100 per year, payable semiannually, said mort- 
gage to become due and payable on August 16, 1930. At the time this 
mortgage was placed, the appraisers for the Westchester Trust Com- 
pany appraised the Maret property at $9,000. There was no subse- 
quent appraisal. The certificate in question was purchased by the gen- 
eral guardian on August 7, 1931, at which time the principal amount 
of the mortgage was $5,200; it being open of record. Taxes for the 
years 1930 and 1931 were unpaid at the time of the purchase of this 
certificate and the amortization installments remained unpaid since 
June, 1930. The owner of the property, Sidonia Maret, the obligor 
on the bond, died intestate on January 5, 1929, leaving no estate of 
value excepting her equity, if any, in the property now under considera- 
tion. 

For administration purposse, said property in 1929 was appraised 
at $8,000, but, for the years 1929 through 1932, said property was as- 
sessed by the city of Yonkers for tax purposes in the sum of $5,200. 
All of the taxes in arrears were paid subsequent to the purchase of the 
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certificates; the last installment having been paid on September 10, 
1932, more than one year after the purchase. Subsequent to January 1, 
1932, taxes and penalties accrued until, on May 22, 1936, the sum of 
$642.11 was due, upon which date the Home Owners’ Loan Corporation 
placed a first mortgage upon said property in the sum of $3,200. 

The accounting general guardian, as a complete answer to the charges 
of the special guardian, urges that the certificate in question was a 
legal investment when made, the payment of taxes some thirteen months 
subsequent to the purchase of the certificate having cured any possible 
defect, and relies on Matter of Adriance’s Estate, 145 Misc. 345, 348, 
960 N. Y. S. 173, 176, in support of this contention. 

The court is not in accord with this view of the matter, as this case 
may very easily be distinguished. In Matter of Adriance’s Estate, the 
trustees invested funds in bonds upon the representations of a sales- 
man of a bond and mortgage company that they were secured by a 
mortgage covering a 24-story building. It subsequently developed 
that no such building was in existence at the time of this purchase, but 
a building was completed some time after the purchase of the bonds, 
and the court stated the question as follows: ‘‘Unquestionably, were 
an attempt to be made to realize upon these securities at this time, the 
trust would suffer a subsantial loss, and the chief question at issue is 
whether the admitted fact that the investment as originally made by 
the trustees was not one authorized by the statutes of the State of New 
York, is, in and of itself, sufficient to warrant their surcharge by a 
sum which would be required to bring this portion of the trust fund 
up to its original value.’’ 

The court then goes on to base its decision upon the principle enun- 
ciated in the case of Boronkay v. Robinson & Carpenter, 247 N. Y. 365, 
at page 368, 160 N. E. 400, in which case the court said: ‘‘Even where 
a statutory command is not obeyed there is . . . no liability where the 
injury is not the result of disobedience of the statute.’’ 

The question here is vastly different. In the Adriance Case it was 
conceded, for the purpose of the record, that the building had been 
completed after the purchase of the bonds and, as completed, was suffi- 
cient security to support a legal investment. In other words, had the 
building been completed in accordance with the representations made 
by the salesman at the time of the purchase of the bonds, no complaint 
could have been leveled against the trustees as to their selection of an 
investment. No such concession can be made, however, in the case at 
bar. 


The mere payment of taxes in arrears some thirteen months subse- 
quent to the purchase of this certificate did not cure the patent defects 
of the investment present at the time when it was made. Although 
it has been held that a corporate fiduciary may purchase its own secu- 








774 THE BANKING LAW JOURNAL 


rities, Matter of Flint’s Will, 266 N. Y. 607, 195 N. E. 221, such a 
trustee is not thereby absolved from using a high degree of care in 
selecting these investments. It would seem, from the very fact that 
such a corporate fiduciary is investing in its own securities, that even 
a much higher degree of care and business prudence should be exacted 
than ordinarily would be the case. Matter of Young’s Will, 249 App. 
Div. 495, 293 N. Y. 8. 97. In re Poillon’s Estate, 163 Misc. 897, 298 
N. Y. 8. 220. In the latter case the court said, 163 Mise. 897, 901, 298 
N. Y. 8S. 220, at page 224: ‘‘It does not follow that the mere removal 
of the particular incumbrance furnishes in every case a complete an- 
swer to a charge of negligence in the making of the investment.’’ 

And again, 163 Misc. 897, 902, 298 N. Y. S. 220, at page 225: ‘‘The 
inquiry which should have been made would have disclosed the tax de- 
fault and would have caused a vigilant trustee to reject the investment 
or to make further inquiry respecting the capacity of the building to 
earn and to pay taxes and interest thenceforward.’’ 

There is nothing in the record in this matter to excuse or offset the 
negligence and lack of good business judgment on the part of the gen- 
eral guardian in purchasing for the account of a trust estate the cer- 
tifieate in question. The general guardian, Westchester Trust Company, 
is therefore surcharged in the sum of $581.25, with interest from May 
22, 1936. The facts, however, do not warrant the denial of legal com- 
missions. 

Enter decree, on notice, accordingly. 


SAVINGS ACCOUNT IN NAMES OF HUSBAND 
AND WIFE 





Werle v. Werle, Supreme Court of Pennsylvania, 1 Atl. Rep. (2d) 244 





There is a presumption that a bank account created in the wife’s 
name with the money of the husband constitutes a gift to her and 
strong evidence is required to rebut it. 


In this case the husband deposited his own money in a savings 
account in his wife’s name. It was held that this deposit presump- 
tively constituted a gift to the wife. The testimony tended to show 
that the wife withdrew funds from the savings account and en- 
trusted them to her husband for safekeeping. It was held that this, 
without a showing that a consideration passed from the husband to 
the wife, constituted a trust in favor of the wife. The husband 
was required to account to the wife for the sum of $5,000 which had 
been withdrawn from the savings account. 


NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §412. 
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Appeal No. 161, January term, 1938, from decree of Court of Com- 
mon Pleas No. 2, Philadelphia County, James Gay Gordon, Jr., Presi- 
dent Judge. 

Suit in equity by Madeleine Keller Werle against C. Robert Werle 
for an accounting of funds withdrawn from a bank savings account 
in plaintiff’s name and a checking account in the parties’ jot names 
payable to either. From a decree requiring defendant to account to 
plaintiff for $5,000 withdrawn from the savings account and all sums 
withdrawn from the checking account by defendant, he appeals. 

Affirmed. 

David S. Malis and Harry Rosenblum, both of Philadelphia, for ap- 
pellant. 

James Howard Molloy and Orr, Hall & Williams, all of Philadel- 
phia, for appellee. 


KEPHART, C. J.—The parties hereto were married in 1918 and 
separated in July, 1936. Thereafter the wife brought this bill for an 
accounting. The funds of two bank accounts are involved—a savings 
account in the wife’s name and a checking account in their joint names 
payable to either. It is conceded that all money prior to the respective 
deposits belonged to the husband. 

The funds in the savings account were, at the instance of the hus- 
band, withdrawn by the wife and delivered to him. Nearly all of the 
funds in the checking account were drawn out by the husband himself. 
The disposition of both these funds was questioned before the court 
below, and was not satisfactorily explained. The husband testified 
there had been an oral understanding that, despite the form of the ac- 
counts, the funds were to remain his. The wife denied this. There 
were no other witnesses, nor were any rights of creditors involved. The 
chancellor believed the wife and discredited the husband’s testimony, 
decreeing that the savings account was the wife’s, and the funds with- 
drawn therefrom were entrusted to the husband for safekeeping, that 
the checking account was a tenancy by entireties, and that the wife 
was entitled to an accounting as to both. 

The court below, relying on the documentary evidence and the tes- 
timony of the wife, appellee, was amply warranted in finding for her 
as to both accounts. Facts found by the trial court upon apparently 
credible evidence must be accorded finality, and the determination of 
credibility is exclusively for that court. Pusey’s Estate, 321 Pa. 248, 
184 A. 844; Weiss v. First National Bank of Scranton, 321 Pa. 365, 
184 A. 451; Rotter et al. v. Martin et ux., 321 Pa. 552, 184 A. 649; 
Campbell v. Bellevue Borough School District, 328 Pa. 197, 201, 202, 
195 A. 53, 113 A. L. R. 841. 

Moreover there is a presumption that a bank account created in the 
wife’s name with the money of the husband constitutes a gift to her 











776 THE BANKING LAW JOURNAL 


and strong evidence is required to rebut it. This rule has been fre- 
quently applied to bank accounts. Qualters’ Estate, 147 Pa. 124, 23 
A. 348; Klenke’s Estate, No. 1, 210 Pa. 572, 60 A. 166; Crosetti’s Es- 
tate, 211 Pa. 490, 60 A. 1081. These cases are simply illustrative of 
the effect of the general presumption existing in all dealings between 
husband and wife that real or personal property bought in the name 
of the wife with the husband’s funds, or transferred from husband to 
wife without consideration, is a gift to her. The savings account, there- 
fore, presumptively constituted a gift to the wife. The rebuttal, not 
being clear, convincing and unequivocal, did not dislodge this presump- 
tion. As the question of rebuttal was for the court below (Gassner 
v. Gassner, 280 Pa. 313, 124 A. 483), the cases cited by appellant (Katz 
v. Katz, 309 Pa. 115, 163 A. 214; Mahjoubian v. Mahjoubian, 321 Pa. 
354, 184 A..455; Brown v. Nagle, 118 Pa. Super. 234, 178 A. 505) do 
not apply. 

Since the court below found as a fact that the funds withdrawn 
from her savings account by the wife and delivered to the husband were 
entrusted to him for safekeeping, it is not necessary to add there is a 
further legal presumption that such funds constituted the res of a 
trust and not a gift to him. In contrast, the judicial mind presumes 
that a transfer from wife to husband, without consideration, creates a 
trust for the wife rather than a gift. The distinction from transfers 
by husband to wife is well illustrated in Loeffler’s Estate, 277 Pa. 317, 
326, 121 A. 186, and Raub’s Estate, 286 Pa. 575, 577, 134 A. 451. This 
presumption of trust arises from recognition by the law of the wife’s 
subordination and fidelity, and of the necessity for protecting her against 
abuse of the relationship by the husband. See Darlington’s Appeal, 
86 Pa. 512, 27 Am. Rep. 726; Hornak v. Hornak, 309 Pa. 281, 163 
A. 512. 

The checking account, made payable to either husband or wife, was 
property held to be a tenancy by entireties. That the funds were origi- 
nally the husband’s and that either spouse could withdraw does not 
alter this conclusion. See Madden et al. v. Gosztonyi Savings & Trust 
Co., Pa. Sup., 200 A. 624, not yet reported [in State report] opinion 
filed June 30, 1938; Geist et al. v. Robinson, Pa. Sup., 1 A. 2d 153, 
not yet reported [in State report] opinion filed June 30, 1938. The 
issues of fact relating to the deposit were for the chancellor. See Bos- 
trom v. National Bank of McKeesport, 330 Pa. 65, 198 A. 644, opinion 
filed April 18, 1938. 

Appellant, the husband, was unquestionably accountable for the 
funds entrusted to him from appellee’s individual savings account. In 
eonsidering his accountability as to the deposit by entireties, attention 
is called to O’Malley v. O’Malley, 272 Pa. 528, 116 A. 500, where the 
language of Meyer’s Estate, No. 2, 232 Pa. 95, 96, 81 A. 147, was ex- 
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plained and limited to its facts. Berhalter v. Berhalter, 315 Pa. 225, 
173 A. 172, and O’Malley v. O’Malley, supra, are determinative of the 
question of accounting as to entireties. In the O’Malley Case, the 
right to an accounting between divorced spouses was sustained. In the 
Berhalter Case, upon a threatened separation, the husband was granted 
an accounting against the wife. At page 228, 173 A. at page 173 this 
Court said: ‘‘Where both husband and wife have the power to with- 
draw funds deposited in a joint account, the power must be exercised in 
good faith for the mutual benefit of both, and cannot be rightly exer- 
cised by the fraudulent withdrawal of the corpus of the funds for the 
exclusive use of one for the purpose of depriving the other of any use 
thereof or title thereto.’’ It is not important that there was here no 
express agreement as to withdrawals as in that case. The rule that the 
funds withdrawn must be used for the common benefit of both arises 
by implication from the nature of the estate by the entireties. See 
Madden et al. v. Gosztonyi Savings & Trust Co., supra. 
Decree affirmed at appellant’s cost. 


CHATTEL MORTGAGE INVALIDATED BY 
DEFECTIVE ACKNOWLEDGMENT 





Pacific Finance Corp. of California v. Armstrong, Supreme Court of 
Washington, 82 Pac. Rep. (2d) 117 





Under the Washington statute, Rem. R. 8. § 3780, a chattel mort- 
gage, to be valid, must be accompanied by the mortgagor’s affidavit 
that it is made in good faith. To a mortgage executed by a firm 
there was attached an affidavit of good faith signed by a member of 
the firm who had executed the mortgage on behalf of the firm. He 
also acknowledged the mortgage but in neither place was his repre- 
sentative capacity indicated. It was held that the mortgage was 
void and could not be enforced. 

The court said: ‘‘Inasmuch as the representative character of 
L. V. Armstrong (the partner who signed the instrument) was not 
disclosed on the face of the instrument, in the affidavit of good faith, 
or in the acknowledgment, it follows that the mortgages were not 
executed in the manner required by law and are, therefore, void.’’ 


Chattel mortgage foreclosure action by the Pacific Finance Corpora- 
tion of California against V. Armstrong and others, and the Seattle 
Association of Credit Men, wherein the defendant Seattle Association 





NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §789. : 
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of Credit Men filed a counterclaim. Judgment for defendant Seattle 
Association of Credit Men, and the plaintiff appeals. 

Affirmed. 

Skeel, McKelvy, Henke, Evenson & Uhlmann, of Seattle, for ap- 
pellant. 

Stern, Orton & Stern, of Seattle, for respondent. 


MAIN, J.—In the complaint in this case, there are ten causes of 
action, separately stated, in each of which the plaintiff is seeking to 
foreclose a chattel mortgage upon an automobile. The defendant, the 
Seattle Association of Credit Men, answered, alleging that the mort- 
gages were invalid, because they were not legally acknowledged and did 
not contain the affidavits of good faith required by law. All of the 
individual defendants defaulted. The other defendant, the Commer- 
cial Credit Company, is no longer interested in the action. The de- 
fendant, the Seattle Association of Credit Men, counterclaimed in its 
answer for an affirmative relief against the plaintiff. The trial resulted 
in a deeree in which it was adjudged that the mortgages were invalid 
and that the Association of Credit Men was entitled to prevail upon 
its counterclaim. Judgment was taken against all of the individual 
defendants for the amount due as represented by the mortgages. The 
plaintiff, the Pacific Finance Corporation, appeals. 

The Pacific Finance Corporation is a corporation organized under 
the laws of the state of California, authorized to do business in this 
state, with its principal place of business in the city of Seattle where 
it is ‘‘engaged in the financing of automobiles and paper.’’ Verne 
Armstrong, L. V. Armstrong, and Wayne Armstrong were copartners 
doing business under the firm name of V. Armstrong & Sons, with 
their principal place of business in the city of Renton, where they 
operated a garage, and, in connection therewith, sold used and new 
automobiles. March 29, 1937, the partnership made a common law 
assignment for the benefit of its creditors to the Seattle Association of 
Credit Men, a corporation. Prior to this time, the mortgages, upon 
which foreclosure was sought by the appellant, had been executed. 

The principal question presented upon the appeal is the validity of 
the mortgages, and the contest is between the mortgagee, on the one 
hand, seeking to sustain the mortgages, and the assignee, the repre- 
sentative of the creditors, on the other. In other words, the appellant, 
by virtue of its mortgages, seeks to establish a preferred claim. Whether 
the mortgages are good depends upon whether they were executed in 
the manner required by law. It will be assumed, for the purposes of 
this case, that the signature ‘‘V. Armstrong & Sons’’ is sufficient to 
bind the members of the partnership individually, even though the 
names be not disclosed upon the face of the instrument. 

Rem. Rev. Stat. § 3780, provides that a mortgage of personal prop- 
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erty is void, as against the parties therein named, ‘‘unless it is accom- 
panied by the affidavit of the mortgagor that it is made in good faith, 
and without any design to hinder, delay, or defraud creditors, and un- 
less it is acknowledged’’ and filed as therein provided. 

Using one of the mortgages as a type, it was in this form: 


‘‘These presents, executed in duplicate, either of which may be used 
as the original, this 13th day of Oct., 1936, by V. Armstrong & Sons 
of Seattle, County of King, State of Washington, hereinafter called 
the ‘Mortgagor,’... 

‘‘In witness whereof the Mortgagor has signed these presents this 
13th day of Oct., 1936. 

‘“V. Armstrong & Sons 
““L, V. Armstrong 
(Mortgagor sign here) 


(Officer, Firm Member or Owner) 


écéc 9? 


On the back of the instrument there appears this: 


‘‘State of Washington ) 
‘County of King ie 

“‘L. V. Armstrong, the mortgagor in the foregoing mortgage named, 
being first duly sworn, on oath deposes and says that the aforesaid 
mortgage is made in good faith, and without any design to hinder, 
delay or defraud creditors. And further deposes and says that no labor 
has been performed, or materials furnished, in the construction or re- 
pair of the mortgaged property for which a lien may be filed. 

“‘L. V. Armstrong 


‘‘Subseribed and sworn to before me this 13th day of Oct., 1936. 
‘Paul L. Yager, Notary Public in and for 
the State of Washington, residing at 
Seattle. 
(Notarial Seal) 


‘State of Washington ) 
‘*County of King pr 


“‘On this 13th day of Oct., 1936, before me a Notary Public in and 
for the State of Washington, personally came L. V. Armstrong, to me 
known to be the individual described in and who executed the within 
instrument, and acknowledged that he signed and sealed the same as 
his free and voluntary act and deed for the uses and purposes therein 
mentioned. 

‘‘Witness my hand and official seal the day and year in this cer- 
tificate first above written. 

‘‘Paul L. Yager, Notary Public in and for 
the State of Washington, residing at 
Seattle.’’ 
(Notarial Seal) 
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It will be noted that the mortgage recites that V. Armstrong & Sons 
are called the ‘‘Mortgagor,’’ and that the mortgage is signed in type- 
writing, on the first line, ‘‘V. Armstrong & Sons,’’ with the handwrit- 
ten signature of L. V. Armstrong on the next lower line. Nowhere in 
the mortgage is it disclosed who were the members of the firm of 
V. Armstrong & Sons, or in what capacity L. V. Armstrong was act- 
ing. The affidavit of good faith on the back of the mortgage recites 
that L. V. Armstrong is the mortgagor and that he makes the affidavit 
in good faith, which he signs. Below this comes the acknowledgment. 
Here, again, it is recited that L. V. Armstrong acknowledges that he 
signed and sealed the instrument and acknowledged the same to be his 
free and voluntary act and deed. In neither the affidavit of good faith 
nor in the acknowledgment is it disclosed that L. V. Armstrong was 
acting in a representative capacity. 

Where an instrument is executed by one representing another or 
others, it is necessary that his representative character, whether it be 
agent, officer, or member of a partnership, be disclosed, and, if it is 
not disclosed in the instrument itself, in the affidavit of good faith, or 
in the acknowledgment, the instrument will be invalid. No particular 
form of words is necessary, but the intent to act in a representative 
capacity, and not in an individual capacity, must be fairly disclosed. 

In 11 C. J. p. 483, it is said: 


‘‘In case of a mortgage to a partnership, one partner may make the 
affidavit of good faith, but it has been held that.he must identify him- 
self as a member of the firm or sign the firm name.”’ 


In 1 Am. Jur. p. 361, § 112, it is said, under the heading of ‘‘ Ac- 
knowledgments by Persons in Representative Capacity’’: 


‘‘In the case of an acknowledgment made by an agent, attorney, 
officer of a corporation, or member of a partnership, the certificate, by 
appropriate recitals, must identify the principal and disclose the repre- 
sentative character in which the agent, officer, or member acts. But it 
is not necessary, as a rule, to have the certificate recite in express terms 
that the representation is authorized to acknowledge the instrument on 
behalf of the principal... .’’ 


In 29 A. L. R. 986, under annotation the following appears: 


‘‘Sufficiency of certificate of acknowledgment... . 

‘*Generally, however, the courts, while holding that the certificate 
of an acknowledgment by an attorney in fact should show that the 
acknowledgment was made by the attorney and for his principal, do 
not require any particular form of words, but are satisfied if the intent 
to acknowledge as attorney, and not individually is fairly disclosed.’’ 


The law, as stated in these texts, is supported by the adjudicated 
cases: Robinson & Caldwell v. Mauldin, Montague & Co., 11 Ala. 977; 
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Malloye v. Coubrough, 96 Cal. 649, 31 P. 622; Snowden v. Craig, 26 
Iowa 156, 96 Am. Dec. 125; Munger v. Baldridge, 41 Kan. 236, 21 P. 
159, 13 Am. St. Rep. 273; Bigelow v. Livingston, 28 Minn. 57, 9 
N. W. 31. 

Inasmuch as the representative character of L. V. Armstrong was 
not disclosed on the face of the instrument, in the affidavit of good 
faith, or in the acknowledgment, it follows that the mortgages were 
not executed in the manner required by law and are, therefore, void. 

It is true that all of the mortgages were not executed in exactly 
the same form as the one herein set out. In two or three of them it 
appears that L. V. Armstrong’s signature is on the line which is pre- 
faced by the word ‘‘By,’’ and as to one of them it is recited in the 
affidavit of good faith that it was made by V. Armstrong & Sons, and 
the same recital is in the acknowledgment, but the affidavit was signed 
by L. V. Armstrong. These differences, however, are not material, 
because the fact still is that the representative character of L. V. Arm- 
strong is not disclosed. 

The question remains as to the judgment in favor of the respondent 
upon its cross-demand. After the assignment had been made for the 
benefit of creditors, the appellant accepted payment of the mortgage 
upon one car and delivered to the one making the payment the cer- 
tificate of title. The evidence upon this matter is not very satisfactory. 
The question, however, turns upon whether, at the time of the assign- 
ment, of which the appellant had notice, this particular car was owned 
by V. Armstrong & Sons, or whether it had been sold or transferred to 
a third person. After giving consideration to the evidence and without 
further discussion, it may be said that we see no reason for disturbing 
the holding of the trial court upon this question. 

The decree appealed from will be affirmed. 


DEPOSIT IN TRUST IN BUILDING AND LOAN 
ASSOCIATION 





Evinger v. MacDougall, California District Court of Appeal, 82 Pac. 
Rep. (2d) 194 





A person deposited money in a building and loan association in 
his name in trust for another. Subsequently, upon the direction of 
the trustee, the association transferred the account to the name of 
a third party. It was held that the association was not liable to the 
original beneficiary. 


NOTE. For similar decisions involving building and loan associations, see 
1928 Supplement to the Banking Law Journal Digest, page 36. 
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It appeared that the association had no notice of any agreement 
existing between the trustee and the beneficiary and, therefore, was 
under no obligation to inquire as to the existence or terms of a trust 
between the trustee and beneficiary before making the transfer of 
the account. 

Whenever certificates for shares of a corporation have been is- 
sued to a person as trustee on the books or records of the corpora- 
tion, whether or not such certificates describe the trust or identify 
the beneficiary, it is presumed in favor of such corporation that the 
trustee has the power to transfer title to the certificate and the cor- 
poration is not under a duty to inquire into or determine the exist- 
ence or validity of any trust or the terms thereof or whether the 
trustee is committing a breach of his obligation or exceeding his 
authority. Sec. 328b, Civ. Code. 

A deposit by one person of money in his own name as trustee for 
another standing alone does not establish an irrevocable trust dur- 
ing the lifetime of the depositor. Such trust is revocable at the 
will of the depositor until he dies or unless he completes the gift 
in his lifetime by some unequivocal act or declaration. 


Action by Coy Evinger against J. A. MacDougall and others to re- 
cover demages for the alleged conversion of a building and loan cer- 
tificate and passbook. From a judgment in favor of all the defendants 
except J. A. MacDougall, the plaintiff appeals. 

Affirmed. 


McCOMB, J.—From a judgment in favor of all defendants except 
defendant MacDougall after trial before the court without a jury in 
an action to recover damages for the alleged conversion by respondents 
of a building and loan certificate and passbook of the value of $8,020 
plaintiff appeals. 

The essential facts are: 

December 22, 1930, L. W. Evinger, brother of plaintiff, purchased 
from defendant American Mutual Building and Loan Association one 
of its certificates and passbooks of the face value of $8,000. The cer- 
tificate and passbook were issued to ‘‘L. W. Evinger, trustee for Coy 
Evinger.’’ The signature card was signed ‘‘L. W. Evinger.’’ 

September 27, 1932, L. W. Evinger borrowed from defendant Mac- 
Dougall, who was doing business under the name of Beverly Investor’s 
Syndicate, $2,000, and as security for the loan signed an agreement 
transferring and assigning the passbook above mentioned to Beverly 
Investors’ Syndicate, and also executed, leaving the name of the as- 
signee in blank, an assignment of the passbook. September 28, 1932, 
H. C. Irish presented the above-mentioned passbook together with the 
assignment executed by L. W. Evinger, in which H. C. Irish’s name 
had been filled in as assignee, and also an assignment of the passbook 
certificate above described executed by H. C. Irish in favor of defend- 
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ant People’s Finance Company of Redondo Beach to the American 
Mutual Building and Loan Association, whereupon a new certificate 
and passbook were issued to the People’s Finance Company of Redondo 
Beach as payee. 

These are the questions presented for determination: 

First: Is a building and loan association which has received a de- 
posit of money from one person and has issued its passbook and cer- 
tificate in the name of that person as trustee for another, not having 
any notice of any agreement between the trustee and beneficiary, under 
a duty to inquire as to the existence or terms of a trust between the 
trustee and beneficiary before transferring the account to another upon 
the direction of the trustee? 

Second: Where one person deposits money in the name of that per- 
son as trustee for another, is the trust in the absence of any other agree- 
ment of which the depository has notice revocable at the will of the 
trustee at any time prior to his death? 

Third: Did the trial court commit prejudicial error in not receiv- 
ing in evidence over objection (a) the answer to this question: 

‘Did you have any agreement with Coy Evinger as to what was 
your right, title and interest in that passbook; ‘Yes or no’?’’ (b) the 
alleged trust agreement between plaintiff and his brother Coy Evinger ? 

Fourth: Was the assignment of the passbook of defendant American 
Mutual Building and Loan Association by L. W. Evinger invalid be- 
cause the name of the assignee was left blank? 

The first question must be answered in the negative. Whenever cer- 
tificates for shares of a corporation have been issued to a person as 
trustee on the books or records of the corporation, whether or not such 
certificates describe the trust or identify the beneficiary, it is presumed 
in favor of such corporation that the trustee has the power to transfer 
title to the certificate and the corporation is not under a duty to in- 
quire into or determine the existence or validity of any trust or the 
terms thereof or whether the trustee is committing a breach of his 
obligation or exceeding his authority. Sec. 328b, Civ. Code. 

In 1932 section 328b, title 1, part 4, division 1 of the Civil Code 
read in part as follows: 


‘‘Whenever certificates for shares or other securities of a corpora- 
tion ... have been issued... to a person... as trustee on the 
books or records of the corporation, whether or not such certificates 
. . . describe the trust or identify any beneficiary, it shall be presumed 
in favor of such corporation and its transfer agent that such trustee 
has the power to accept and transfer title to such certificates . . . and 
there shall be no duty upon the corporation . .. to inquire into or 
determine the existence or validity of any trust or the terms thereof, 
or whether the trustee is committing a breach of obligation or exceed- 
ing his authority.’’ 
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At the time of the transaction here under consideration section 279 
of title 1, part 4, division 1 of the Civil Code read in part thus: 


‘‘The provisions of this title are applicable to every private corpora- 
tion, profit or nonprofit, stock or nonstock, now existing or hereafter 
formed, and the outstanding and future securities thereof, unless such 
corporation be expressly excepted from the operation thereof, or there 
be a special provision in relation to any class thereof inconsistent with 
some provision of this title, in which case the special provision prevails.’’ 


Since mutual building and loan associations are not excepted from 
the provisions of section 328b of the Civil Code nor are there any 
specific provisions in regard to such corporations inconsistent with the 
terms of said section, it was applicable to the situation here presented 
and the American Mutual Building and Loan Association was under no 
duty to inquire as to the existence of the alleged trust between plain- 
tiff and his brother or as to whether plaintiff was exceeding his author- 
ity in transferring the passbook and certificate in question. Therefore, 
the trial court properly gave judgment in favor of defendant American 
Mutual Building and Loan Association. 

The second question must be answered in the affirmative. A deposit 
by one person of money in his own! name as trustee for another stand- 
ing alone does not establish an irrevocable trust during the lifetime of 
the depositor. Such trust is revocable at the will of the depositor until 
he dies or unless he completes the gift in his lifetime by some unequivo- 
eal act or declaration. In ré Totten, 179 N. Y. 112, 71 N. E. 748, 752, 
70 L. R. A. 711, 1 Ann. Cas. 900. 

The case just cited has received the approval of the appellate courts 
of this state in Kuck v. Raftery, 117 Cal. App. 755, 758, 4 P. 2d 552. 

Applying the rule just stated to the fac’s of the instant case, it is 
clear that plaintiff, having deposited money in his own name as trus- 
tee for his brother and having signed the signature card with his own 
name solely, created at best a trust revocable at will during his life- 
time. This trust he revoked when he pledged the passbook with de- 
fendant MacDougall. Therefore, defendants Irish and People’s Finance 
Company of Redondo Beach received in due course the passbook and 
certificate free of any trust or claim of plaintiff. 

Plaintiff’s attempted distinction between the assignment of the pass- 
book and the certificate of the American Mutual Building and Loan 
Association is without merit. In legal contemplation each of these docu- 
ments constituted an indivisible and integral part of the transaction 
with defendant American Mutual Building and Loan Association, the 
net result being that the relation of debtor and creditor was created 
between defendant American Mutual Building and Loan Association 
and L, W. Evinger when the passbook and certificate were issued to him. 

The trial court’s ruling relative to the question set forth in para- 
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graph (a) of the third question was correct. The general rule is that 
answers to questions calling for the conclusion of the witness are prop- 
erly excluded from exidence. The question here under consideration 
called for the conclusion of the witness as to what constituted ‘‘any 
agreement’’ and, therefore, the objection to the question was properly 
sustained. Callahan v. Marshall, 163 Cal. 552, 559, 126 P. 358; Acker- 
man v. Channel Commercial Co., 53 Cal. App. 259, 266, 199 P. 1101. 

The trial court properly sustained the objection to the evidence set 
forth in paragraph (b) of the third question, for the reason that such 
evidence was clearly hearsay so far as the defendants were concerned, 
there being no showing that any of them had knowledge of the alleged 
agreement prior to the time of the trial. 

The final question must be answered in the negative. It is the es- 
tablished law of California that one to whom an assignment in blank 
is delivered is deemed to be authorized to fill in the name of the as- 
signee. Thomas v. Fursman, 39 Cal. App. 278, 280, 178 P. 870. 

For the foregoing reasons the judgment is affirmed. 


LIABILITY TO PERSON INJURED ON BANK 
PREMISES 


Cobb v. First National Bank of Atlanta, Court of Appeals of Georgia, 
198 S. E. Rep. 111 





A person who goes to a bank for the purpose of obtaining a 
blank promissory note for his own personal use is a ‘‘licensee,’’ 
rather than an ‘‘invitee,’’ and is entitled to recover from the bank 
for personal injuries sustained as a result of the condition of the 
bank’s premises only where it can be shown that the injury was 
wanton or wilful. 


The plaintiff in this case went to the defendant bank for the 
purpose of obtaining a blank promissory note for her own individual 
use. As she was entering through a gate inside the bank, a guard 
told her to watch the bar above her head. In following this warn- 
ing, she failed to notice another bar running along the floor, over 
which she tripped and thereby sustained certain injuries. Since the 
injuries did not result from a wanton or wilful act on the part of 
the bank, it was held that the plaintiff could not recover damages. 


A licensee is defined as a person who is neither a customer, nor 
a servant, nor a trespasser, and does not stand in any contractual 
relation with the owner of the premises, and who is permitted ex- 
pressly or impliedly to go thereon merely for his own interest, con- 
venience or gratification. The general test as to whether a person is 


NOTE—For similar decisions see Banking Law Journal Digest, 1938 
Edition) §851. 
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an invitee or a licensee is whether the injured person at the time 
of the injury had present business relations with the owner of the 
premises which would render his presence of mutual aid to both, 
or whether his presence on the premises was for his own convenience, 
or on business with others than the owner of the premises. In the 
absence of some relation which inures to the benefit of the two, or 
to that of the owner, no invitation may be implied, and the injured 
person must be regarded as a licensee. 


Suit by Mrs. Daisy Cobb against the First National Bank of At- 
lanta for personal injuries sustained in fall on defendant’s premises. 
To review a judgment sustaining defendant’s demurrer to the petition, 
the plaintiff brings error. 

Affirmed. 


SUTTON, J.—Mrs. Daisy Cobb filed a suit for damages against the 
First National Bank of Atlanta. The petition was amended by alleg- 
ing negligence in count one and by adding count two in which wilful 
and wanton misconduct was alleged. Defendant demurred to the peti- 
tion as amended on the ground that no cause of action was set forth; 
that plaintiff was no more than a licensee, and that no duty was owed 
to her by defendant except not to wilfully and wantonly injure her; 
that the petition set forth no cause of action growing out of wilful or 
wanton misconduct as therein alleged, and that plaintiff could have 
avoided the consequences of defendant’s negligence. The plaintiff then 
amended her petition by striking count one, and relied on count two 
in which it was alleged: that the defendant is engaged in the general 
business of banking, and that as part of its banking business furnishes 
to the general public blank promissory notes; that about 3 p. m. on 
August 14, 1936, plaintiff went to defendant’s bank to secure a blank 
promissory note; that the executive office and the business office of the 
bank are separated from each other by a gate; that after plaintiff had 
entered the executive office of the bank an officer of the bank, acting 
within the scope of his employment, invited plaintiff to enter the busi- 
ness office to secure the note; that this officer then instructed a guard 
employed by the bank to show plaintiff from the executive office into 
the business office; that the bank kept the guard at the gate for the 
purpose of opening and closing the gate to allow passage to and from 
the business office; that the guard opened the gate and invited plaintiff 
to pass through and said to plaintiff as he opened the gate, ‘‘Keep 
your eye on the bar above your head as you pass through the gate,’’ 
and that plaintiff as a result of this command did keep her eye and 
attention on the bar above her head as she started through the gate, 
and that plaintiff, as a result of this command, believed it to be neces- 
sary for her safety to keep her eye on the bar as she passed through the 
gate, and that she did keep her eye on the bar as she passed through the 
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gate, and that she did not see the bar that ran along the floor at the 
bottom of the gate; that as plaintiff passed through the gate her foot 
unexpectedly struck against the iron bar which ran along the floor at 
the bottom of the gate, and as a result fell to the floor and suffered 
certain described injuries; that plaintiff did not know and had no warn- 
ing that a bar ran along the floor at the bottom of the gate, and that 
it was impossible for plaintiff to see the bar on the floor with her eyes 
fixed on the bar above her head, and that plaintiff was lulled into be- 
lieving that there was no danger at the bottom of the gate by the com- 
mand of the guard to keep her eye on the bar above her head as she 
passed through the gate, and that the command was given as the gate 
was being opened, and that plaintiff had no opportunity to observe 
the condition of the gate prior to the time the command was given; 
that the gate is made of latticed iron and opens in the center with both 
sides folding back against the wall, and that the gate slides open and 
shuts upon two iron bars which run the entire length of the gate, one 
of the bars running along the top of the gate, and one running along 
the floor of the gate and protruding upward from the floor about two 
inches; that the bars are removable and that the gate is not completely 
open until the bars are removed, and that the bars were not removed 
at the time plaintiff was invited to pass through the gate, and that the 
gate with the bars not removed constituted a pitfall or mantrap as the 
defendant well knew; that plaintiff’s injuries were due to defendant’s 
wilful conduct, to-wit, in not removing the bars before inviting plaintiff 
to pass through the gate; in instructing plaintiff to keep her eye on 
the bar above her head as she passed through the gate, thereby direct- 
ing her attention away from the bar running along the floor; in not 
warning plaintiff of the bar that ran along the floor in conjunction 
with the warning as to the bar that ran along the top of the gate; in 
maintaining a dangerous trap on the premises and in allowing a flange 
to stick up from the floor at the bottom of the gate at the time plaintiff 
was invited to pass through. 

The court sustained the general demurrer to count two and dis- 
missed the petition, and the exception here is to that judgment. 
“~1. ‘A licensee is a person who is neither a customer, nor a servant, 
nor a trespasser, and does not stand in any contractual relation with 
the owner of the premises, and who is permitted expressly or impliedly 
to go thereon merely for his own interes convenience or gratification.’’ 
Code, § 105-402. ‘‘The general test as to whether a person is an in- 
vitee or a licensee is whether the injured person at the time of the in- 
jury had present business relations with the owner of the premises 
which would render his presence of mutual aid to both, or whether his 
presence on the premises was for his own convenience, or on business 
with others than the owner of the premises. In the absence of some 
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relation which inures to the benefit of the two, or to that of the owner, 
no invitation may be implied, and the injured person must be regarded 
as a licensee. Petree v. Davison-Paxton-Stokes Co., 30 Ga. App. 490, 
492, 118 S. E. 697; Hyde v. Atlanta & W. P. R. Co., 47 Ga. App. 139, 
169 S. E. 854.’’ Cook v. Southern Railway Co., 53 Ga. App. 723, 
725, 187 S. E. 274, 276. The plaintiff in the present case was a licensee. 
The petition shows that she went into the bank to obtain a blank promis- 
sory note for her own personal use, disconnected with any business for 
or with the bank, and no mutuality of interest between the plaintiff and 
the bank was shown. 

2. But the owner of premises owes to a licensee a duty not to wan- 
tonly and willfully injure him. ‘‘In the ease of a licensee: ‘There is 
a slightly higher duty on the part of the owner or proprietor of the 
premises. He must not wantonly and willfully injure the licensee; and 
since his presence as a result of his license is at all times probable, some 
care must be taken to anticipate his presence, and ordinary care and 
diligence must be used to prevent injuring him after his presence is 
known or reasonably should be anticipated. The fundamental concept 
in this class of cases, as in that of trespassers, is of a liability only for 
willful or wanton injury; but it is usually willful or wanton not to 
exercise ordinary care to prevent injuring a person who is actually 
known to be, or reasonably is expected to be, within the range of a 
dangerous act being done. See Southern R. Co. v, Chatman, 124 Ga. 
1026, 53 S. E. 692, 6 L. R. A. (N. 8.) 283 [4 Ann. Cas. 675]. To the 
licensee as to the trespasser, no duty arises of keeping the usual con- 
dition of the premises up to any given standard of safety, except that 
they must not contain pitfalls, mantraps, and things of that character.’ 
Both of the above quotations are from Mandeville Mills v. Dale, 2 Ga. 
App. 607, 609, 58 S. E. 1060.’’ Petree v. Davison-Paxon-Stokes Co., 
30 Ga. App. 490, 494, 118 S. E. 697, 699. <A licensee enters on the 
premises at his own risk, and the owner thereof owes him no duty as 
to the condition of the premises, unless imposed by statute, except that 
he should not knowingly let him run into a hidden peril or wilfully 
or wantonly cause him injury. Jones v. Asa G. Candler, Inc., 22 Ga. 
App. 717, 97 S. E. 112; Crossgrove v. Atlantic Coast Line R. Co., 30 
Ga. App. 462 (1), 118 S. E. 694; Kinnebrew v. Ocean Steamship Co., 
47 Ga. App. 704, 171 8. E. 385; McCall v. McCallie, 48 Ga. App. 99, 
101, 171 S. E. 843; Cook v. Southern Railway Co., 53 Ga. App. 723, 
725, 187 S. E. 274. 

The defect in the premises in this case was alleged to be in a gate 
that separated the executive office and the business office of the bank. 
It was alleged that the gate was of latticed iron, about eight feet wide 
and six feet high, and opened from the center with both sides folding 
back against the wall; that the gate opened and closed on two iron bars, 
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one running along the top of the gate and the other along the floor, and 
the one along the floor protruded upward about two inches from the 
floor; that the bars were removable, and that the gate was not com- 
pletely open until the bars were removed; that the plaintiff’s injuries 
were caused by the wilful and wanton misconduct of the defendant (a) 
in not removing said bars before inviting plaintiff to pass through said 
gate, (b) in instructing plaintiff to keep her eye on the bar above her 
head as she passed through the gate, thereby directing her attention 
away from the bar running along the floor, (c) in not warning plain- 
tiff of the bar that ran along the floor in conjunction with the warning 
as to the bar that ran along the top of the gate, and that the partially 
opened gate with the bars not removed constituted a pitfall or man- 
trap. It is not alleged that the gate was improperly constructed, or 
that it was not the proper and usual type gate used in such places. 
Neither was it alleged that the room was dark or not well lighted, but 
it was alleged that the accident in question occurred about 3 o’clock 
in the afternoon on the 14th day of August. But it is contended. that 
the partially opened gate, that is, with the bars at the top and bottom 
thereof not removed, constituted a pitfall or mantrap. Properly con- 
struing the petition on demurrer, can it be said that the gate or bars 
constituted a pitfall, mantrap or hidden peril? We think not. It was 
said in Todd v. Armour & Co., 44 Ga. App. 609, 162 S. E. 394, 395: 
‘It cannot be said that the maintenance of an open staircase ‘well’ 
on the premises, leading from the outside into the basement of the de- 
fendant’s building, which was in no way concealed from view except 
by the darkness of the night, constituted willful and wanton negli- 
gence, in that it amounted to the setting of a mantrap, such as was the 
case with the spring gun involved in the decision of this court in Wilder 
v. Gardner, 39 Ga. App. 608, 147 8S. E. 911.’’ In Cook v. Southern 
Railway Co., supra, it was said on page 728, 187 S. E. on page 277: 
“It is not alleged that the method of: constructing this signal device 
was unusual or improper. That which is done as it should be done, is 
ordinarily not negligence. An allegation that by reason of rain or mist 
a person who was a licensee walking on a railroad iron rail, slipped 
and was injured, does not give rise to a cause of action, nor constitute 
such railroad rail, properly laid, a mantrap or pitfall. . . . Neither do 
we think that the fact that these iron pipes which were parallel to the 
rails and placed on stands twelve feet apart and eighteen inches high 
constituted a mantrap or pitfall.’’ 

Under the allegations of the petition it must be assumed that the 
banking room was well lighted, and that the bars at the top and bottom 
of the gate were plainly visible to the plaintiff. In these cireumstances 
it was not incumbent on the defendant to have said anything to the 
plaintiff when she started to go through the gate, although it did call 
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her attention to the bar at the top of the gate. In doing so the defend- 
ant was exercising a higher degree of care towards the plaintiff than 
the law required. The expression, ‘‘Keep your eye on the bar above 
your head,’’ amounted to no more than just calling this bar to the at- 
tention of the plaintiff, and was evidently done in the exercise of an 
abundance of precaution to prevent injury to the plaintiff, instead of 
to wilfully or wantonly injure her. It should not be warped and con- 
strued to mean that the plaintiff was to keep her gaze steadily fixed 
on this bar without looking at anything else or where she was stepping. 
The owner of premises owes to a licensee a duty not to wilfully and 
wantonly injure him, and it has been held by our courts in some of 
the case above cited that it is usually wilful or wanton not to exercise 
ordinary care to prevent injuring a person who is actually known to 
be, or may reasonably be expected to be, within the range of a danger- 
ous act being done or a hidden peril on one’s premises. The duty 
rested on the plaintiff to look and observe where she was walking. There 
is no allegation that she did not have normal eyesight. Obviously, the 
bars at the top and bottom of the gate were plainly visible, and the 
plaintiff, by looking or even taking a glance, could easily have seen 
them when approaching or passing through the gate. No dangerous 
act was being done, and as the bar at the bottom of the gate was 
plainly visible and could have been seen by the plaintiff, the alleged 
condition of the premises in the bank did not constitute a pitfall, man- 
trap, or hidden peril. 

3. The court properly sustained the general demurrer to the peti- 
tion. 

Judgment affirmed. 


LIABILITY OF NOTARY FOR NEGLIGENCE 





Motor Credit Co. v. Tremper, Supreme Court of New Jersey, 1 Atl. 
Rep. (2d) 301 





A notary, who takes an acknowledgment on an assignment of a 
bill of sale for an automobile, is not absolutely bound to make sure 
that the person named in the instrument as assignor is actually the 
person who appears before him and executes the instrument. 


The bill of sale involved in this case purported to be signed by 
one Nancy Tucker and to pass title to an automobile to her husband. 
The instrument was acknowledged before the defendant, a notary 
public. The plaintiff credit company later loaned money to the 
husband in reliance on the validity of the bill of sale. Afterwards, 


NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §920. 
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Mrs. Tucker claimed that she had neither signed nor acknowledged 
the instrument. In these circumstances, it was held that the de- 
fendant notary was not liable in damages to the plaintiff company. 


Action by the Motor Credit Company, Inc., against Alton G. 
Tremper and others, who acknowledged and witnessed an assignment of 
a bill of sale of an automobile, to recover damages resulting from the 
fact that the conditional vendor had neither signed nor acknowledged 
the instrument. From an adverse judgment, plaintiff appeals. 

Affirmed. 

Charles Blume, of Newark, for appellant. 

David H. Stemer, of Jersey City, for respondents. 


CASE, J.—Tremper is a notary public. As such he certified the 
acknowledgment, appended to an assignment running from Nancy Lou 
Tucker to her husband, J. R. Tucker, now deceased, of a bill of sale of 
an automobile; and Heller and Bourquin signed their names as wit- 
nesses to the execution of the assignment. Plaintiff later, and as a 
separate transaction, loaned money to the assignee in reliance upon the 
validity of that document, and, upon being informed by Mrs. Tucker 
that she had neither signed nor acknowledged the instrument, brought 
this action for damages. The complaint, which contains two counts, the 
first purporting to ground in fraud and the second in negligence, was 
struck as not setting forth a cause of action. Plaintiff appeals. 

The substance of the case pleaded against Heller and Bourquin is 
that they had, in the transaction between the Tuckers, wherein plaintiff 
was not a party, witnessed a signature purporting to be that of Nancy 
Lou Tucker which was not in truth such. That bare fact does not set 
up a duty to plaintiff and does not show either fraud or actionable 
negligence. Although the first count is said to be grounded in fraud, 
it nevertheless contains no specific averment of fraud against these de- 
fendants and no allegations from which fraud by them may be reason- 
ably inferred. We find that neither the first nor the second count 
stated a cause of action against them. 

As to Tremper. The motion to dismiss the state of demand admits 
the facts that are well pleaded. It does not admit conclusions of law 
simply because such are stated in the pleading. The first vount, re- 
lied upon as grounded in fraud, does not contain a well pleaded charge 
of fraud. The count, having alleged that plaintiff is a small loan com- 
pany and that Tremper holds himself out to be, and is, a notary public 
of the state, proceeds :— 


**3. The said defendant, Alton G. Tremper, on January 14, 1935, 
did fraudulently purport to witness and represented that they did wit- 
ness the signature of Naney Lou Tucker on an Assignment of Bill of 
Sale of an automobile whereby the said Nancy Lou Tucker was the 
seller and J. R. Tucker was the buyer; when as a matter of fact, the 
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said Nancy Lou Tucker did not sign said Assignment, and was not 
personally present when the acknowledgment and witnessing of her pur- 
ported signature took place.’’ 


It is clear from the assignment, annexed as a schedule to and made 
a part of the pleading, that Tremper did not ‘‘purport,’’ either fraudu- 
lently or otherwise, to witness, did not represent that he had witnessed, 
and did not represent that anyone else had witnessed, the signature of 
Mrs. Tucker. One is left to guess who are meant by the word ‘“‘they.’’ 
If one were permitted so to do he might guess that the reference is to 
the co-defendants, Heller and Bourquin, or to them and Tremper; but 
even if these names be substituted for the pronoun, we have that which 
states a factual situation wholly at odds with the instrument sued upon. 

We deem it proper to observe that the data imprinted upon the 
assignment unmistakably identifies it as issued by or under the direction 
of the Motor Vehicle Department. 'The necessary inference is that it 
was prescribed or supplied by the Commissioner, probably under color 
of the authority conferred by P. L. 1931, ch. 166, sec. 16, appearing in 
the 1937 Revision as 39:10-22. The pertinency of this is that the word- 
ing of the acknowledgment, which differs from that of the usual statutory 
form, 1937 Revision 46:14-6, has the force of an official mandate and 
is not the choice of the notary or other person taking the acknowledg- 
ment. Whether or not the statute confers upon the Commissioner the 
authority to vary such of the statutory language of acknowledgments 
appended to conveyances of real estate as is applicable is not now con- 
sidered. We give to the words ‘‘to me known’’ much the legal effect 
of the statutory and time-honored phrase that the officer is ‘‘satisfied 
that such party is the grantor.’’ 

The second count, as we read it, places the notary under the absolute 
duty to the public to see that the person named as the subscriber is the 
person who does appear and acknowledge, and the negligence alleged 
is that the defendant notary certified as he did notwithstanding the 
person whose name appears as the subscriber did not appear and 
acknowledge. We do not understand that an officer who is authorized 
to, and does, take an acknowledgment is under a measure of duty that 
will make him an insurer of the accuracy of his certification to one with 
whom he has no privity. The rule is rarely extended to that degree, 
unless there be a pertinent statute, even in those jurisdictions where a 
broad liability is enforced. There is less reason for doing so where, 
as here, the tendency is to regard the taking of an acknowledgment as 
a judicial, or at least a quasi-judicial, act. See the Chancery decisions 
in Riddle v. Keller, 61 N. J. Eq. 513, 518, 48 A. 818; Black v. Purnell, 
50 N. J. Eq. 365, 368, 24 A. 538; Morrow v. Cole, 58 N. J. Eq. 203 ,205, 
42 A. 673. See, also, the views expressed in Wood v. Bach, 54 Barb., 
N. Y., 134, and in the Massachusetts case of New England Bond & 
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Mortgage Co. v. Brock, 270 Mass. 107, 169 N. E. 803, 68 A. L. R. 371. 
We have not overlooked the dictum by our late Chancellor Walker in 
the Chancery case of In re H— C—, Jr., 81 N. J. Eq. 8, at the bottom 
of page 15, 85 A. 336, which, when studied, is not, we think, in conflict. 
Also, we have considered the special significance given by ch. 166, P. L. 
1931, R. S. 1937, 39:10-2 et seq., to an instrument entering into the 
chain of title of an automobile. Our conclusion is that the pleading 
does not correctly state the duty imposed upon an officer authorizec to 
take acknowledgments and that it does not, with certainty, set up an 
act or an omission by which negligence on the part of the notary is 
made to appear. Misstatement of a fact in the certificate of acknowledg- 
ment, standing alone, is not, we think, enough. Otherwise no amount 
of counter-pleading, alleging particular circumstances by which the 
officer, notwithstanding due diligence, was deceived, would be an answer 
to the allegation. 

The state of demand was properly struck. The judgment below 
will be affirmed, with costs. 


AGREEMENT WITH BANK AS TO PAYMENT OF 
SON’S NOTE 





Evans v. Cole, Supreme Court of Iowa, 281 N. W. Rep. 230 





An agreement between a father and a bank that, if the bank 
would extend the time of payment of a note signed by the son, 
which it held, until the father’s death, the latter would not change 
a bequest which his will contained in favor of his son. During his 
lifetime, the father disposed of considerable property and at his 
death and the son’s inheritance was not large enough to pay the 
note. It was held that the bank’s trustees were not entitled to 
impress a trust against the property which the father had conveyed. 


The facts showed that Ernest Cole, son of Eleazar Cole, was in- 
debted to the Emerson State Bank on a note for $10,000. The father 
entered into an agreement with the bank which, after reciting that 
the father had executed a will in which there was a $10,000 bequest 
in favor of his son, went on to provide that, if the bank would extend 
the son’s note, referred to above, until the death of the father, the 
father would not modify said bequest. While the father did not 
change his will, he did, prior to his death, transfer a large amount 
of real and personal property, which belonged to him at the time 
of making the contract, to members of his family. This action was 
brought by trustees representing the bank. It was held that they 
could not recover. 


It has long been held that a person may enter into a valid con- 
tract binding himself to make a particular disposition of his property 









794 THE BANKING LAW JOURNAL 


by will, when the agreement is founded upon a valid consideration 
and it is not against public policy. That was not the nature of the 
contract here involved, however. The father did not agree to leave 
the son a bequest of $10,000 regardless of the condition of the estate 
at his death. He merely agreed that he would not change or modify 
a will previously made. In other words, the agreement out of which 
this litigation arose did not protect the bank. 


This is an action in equity brought upon a substituted petition. 
There is some difference between the parties as to the exact nature of 
the controversy, but its substance will appear from what follows. 
Plaintiffs, as trustees of the Emerson State Bank of Emerson, Iowa, 
pray the court to impress a trust upon the property of one Eleazar 
Cole, deceased, under a written contract, and ask that the various de- 
fendants be required to specifically perform the contract of the an- 
eestor. Defendants construe the contest as one wherein plaintiffs ask 
judgment against Ernest E. Cole on a note given by him to the bank 
mentioned, and under a contract by which Eleazar Cole agreed not to 
change his will as it then stood in behalf of the said Ernest and under 
which a trust should be imposed against all property owned by the 
testator at the time the contract was made. Defendants further say, 
in giving their views of the nature of the action, that it was not claimed 
by plaintiffs that the testator changed his will but that he disposed of 
certain property in his lifetime contrary to the obligations claimed to 
have been assumed by the contract. The defendants, who are heirs of 
the testator, interpose a defense which, in brief, comprehends these 
contentions. That testator died leaving his will exactly as it was at 
the time the contract was made; that the contract was breached by the 
Emerson State Bank by transferring the note during the lifetime of 
the testator, thereby putting it out of its power to comply with its under- 
taking; that the contract was of a personal nature, particularly with 
reference to the agreement to extend Ernest’s note from time to time, 
and was such that the bank could not transfer its liability to another ; 
as a consequence they say, the sale of the note released the testator from 
the obligation of his contract; that if plaintiffs had a right to enforce 
the obligation of the contract it was breached by the commencement of 
a suit by the trustees against Ernest contrary to the undertaking of 
their assignor, thereby losing, if they ever had it, their right to enforce 
the contract. Defendants further contend that, plaintiffs having 
brought suit for damages against the testator on a note that had not 
been signed by him, their action must have been predicated on a claim 
for damages. This they plead had the effect of an election of remedies 
which forbade proceeding on a different theory, to wit, specific per- 
formance. There are other features to the defense which are too lengthy 
to set out here, but the nature thereof will appear in the opinion. De- 
fendant Ernest E. Cole making no defense the court rendered judgment 
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against him for the amount of his note, but dismissed the petition as to 
the other defendants. Plaintiffs appeal. 

Affirmed. 

Cook & Cook, of Glenwood, and Clifford Powell, of Red Oak, for 
appellants. 

Keenan, Clovis & Sar, of Shenandoah, for appellees. 


SAGER, C. J.—As has been stated the testator’s name was Eleazar 
Cole, and the son around whose transactions this case revolves was 
Ernest E. Cole. To avoid confusion, we shall, throughout this opinion, 
when speaking of these two, refer to the testator as the father and to 
Ernest E. Cole as the son. The other appellees are legatees and devises 
under the will of the father. 

The trial court filed a decree in which the lengthy and rather in- 
volved record is carefully analyzed. We have compared it with the 
record itself and find it sustained by such portions thereof as will give 
a rather comprehensive outline of what the controversy is about. 

On the 19th day of April 1930, the father was owner of 560 acres 
of land in Mills County, and of considerable personal property, among 
which appeared the note and mortgage of one Cheney, vice-president 
and managing officer of appellants’ assignor. In the personal property 
then possessed by the father was a note of his son Ernest, in the prin- 
cipal sum of $3,140. At the date mentioned the father had already 
executed a will and two codicils which devised to his children certain 
tracts of real estate and bequests in cash. To the son Ernest he devised 
a tract of real estate and made a bequest in his favor of $11,000 cash. 
The rest of the estate he disposed of in five equal parts to the devisees 
named. On the day mentioned the son was indebted to the Emerson 
State Bank in the sum of $10,000. On that date the father and the 
son made a contract with the bank wherein it was recited, by way of 
preamble, that the father had previously made his will giving his son 
the sum of $10,000 in money and 80 acres of land, to be effective on the 
death of the father; and the further fact that the son was indebted to 
the bank in the sum of $9,550 on a note or notes, which he was then 
unable to pay. The contract provided: 

‘“Now, therefore, in consideration of the Emerson State Bank party 
of the second part, extending said promissory note or notes of the said 
Ernest E. Cole from time to time, and carrying said indebtedness until 
the death of the said Eleazar Cole, the said Eleazar Cole agrees not to 
change or modify said bequest of $10,000.00 to his son Ernest E. Cole, 
as above set out, and the said Ernest E. Cole hereby assigns and sets 
over to the said Emerson State Bank all his right, title and interest, 
now or hereafter to be acquired, in and to the said Ten Thousand Dollar 
bequest, made in the will of the said Eleazar Cole, and hereby authorized 
the said Emerson State Bank to receive and receipt for the same to the 
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extent that he shall be owing said bank at the time of his father’s death. 
And the said Emerson State Bank agrees to extend said note or notes 
and carry said indebtedness until the death of the said Eleazar Cole.’’ 

On the 14th of May 1930, the son gave to the bank a note of $10,000 
in renewal of the one referred to in the contract, and then gave another 
note to the managing officer of the bank for $1,850. As the result of 
various transactions the son was indebted to his father at the time of 
the latter’s death in the sum of $5,630.54. 

During the summer of 1936 the father conveyed to the devisees 
named in his will the tracts of land which had theretofore been devised 


in the will which was in existence at the time of making the contract 


above set out. At about the same time the father transferred to his 
children and grandchildren his personal property, and certain real 
estate consisting of 197 acres in Adams County which he had acquired 
after the execution of the contract, in a settlement with the manag- 
ing officer of the bank. The aggregate value of the personal property 
disposed of at that time, with the real estate in Adams County, was 
$27,420. In this transfer of personal property and the land in Adams 
County the son Ernest received no part. No consideration was paid by 
the grantees of the father for any of the conveyances, nor for the trans- 
fer of any personal property, all such transfers being voluntary. 

When the father died in December, 1936, his son Ernest was owing 
the debt spoken of above. The father also had cash in a savings bank, 
$946.82; and a trust certificate as a depositor of the Emerson State Bank 
in the amount of $4,056.42, which was issued to him when the bank was 
re-organized under S. F. 111 of the Forty-fifth General Assembly. 

It is appellants’ contention that the contract above set out and re- 
ferred to in the record as Exhibit 2, resulted in an implied or construc- 
tive trust in favor of appellants against all the property owned by the 
father, to the extent of $10,000; and that such trust was irrevocably 
impressed upon all property which the father had assumed to transfer. 

As the trial court found, the case turns on the construction of the 
contract Exhibit 2. At the time of its execution the father had made 
a bequest to the son Ernest in’ the sum of $10,000 and devised 80 acres 
of real estate. The effect, of the contract as the trial court found it to 
be and as we agree, was that the father contracted not to change his 
will in so far as it related to the cash bequest to the son Ernest. He 
did not agree that, regardless of any future circumstances, at his death 
he would leave $10,000 to his son Ernest; nor may the contract be con- 
strued as an undertaking to nullify the other provisions of the will then 
in existence. 

The industry and learning of counsel have led to the citation of a 
very large number of cases, which it is impossible as well as unnecessary 
to scrutinize in detail. The attorneys have devoted a large part of 
their arguments to the discussion of propositions which, while sound in 
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themselves, have no direct bearing on the result to be attained in the 
case before us. ; 

The first contention made by appellants in argument is that it is 
now too well settled to be open to question that a person may enter 
into a valid contract binding himself to make a particular disposition 
of his property by last will, when founded upon a valid consideration 
and not against publie policy. Appellees do not contest this proposi- 
tion. An admission of its soundness lends no support to appellants’ 
cause. The contract here is not to make a will bequeathing specific 
property to a named legatee. Its obligation was to leave a will as it 
then was. 

As a part of the same division of appellants’ brief it is urged that 
the agreement Exhibit 2 created a trust against all property of the 
testator, and that all devisees, legatees, grantees, donees, and heirs of 
the father were trustees of all the property received by them to assure 
payment of the note held by the bank. Many authorities are cited. No 
Jowa case sustains the contention with reference to the alleged trust. 

The second division of appellants’ argument is, in effect the same 
as the first, stated a little differently. This ground urges that a con- 
tract not to change a will is just as valid and binding, if made under 
the same conditions, as a contract to make a will in the future. This is 
not in the controversy here and we have found none of our decisions 
which deals with a case like this. In this division appellants complain 
of the action of the trial court in using this language in its decree; 


‘‘The situation is not one where he contracted and agreed to make 
a will and therein give to his son, Ernest E. Cole, the sum of $10,000.00, 
regardless of the condition of the estate at his death, but is a contract 
wherein he agreed not to change or modify the will theretofore made.’’ 


They say that the court was confused as to the law in such a case, 
but a reference to the record discloses that the court is sustained in 
making this statement. 

Division 3 proceeds on the assumption that because the other terms 
of the will were not divulged or made known to the bank the father im- 
pliedly contracted and warranted that he would leave such a will as 
would make available $10,000 for the payment of the son’s indebted- 
ness. This branch of the appellants’ argument continues with the 
claim: 


‘*Equity should enforce the contract and should give it such con- 
struction as will accomplish the purpose intended by it. The contract, 
not the will, controls the liability.’’ 


This begs the question. We are not impressed by the inference 
sought to be conveyed that the bank was ignorant of the contents of 
this will, but it would serve no purpose to point out that part of the 
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record on that subject which leaves the writer hereof unconvinced. In 
support of this division of the argument are citations from 6 R. C. L., 
secs. 225-226, and 13 C. J., sec. 481. A glance will show that these 
references deal with general principles not seriously in dispute. 

Division 4 of appellants’ argument proceeds on the assumption that 
the father contracted to leave the son $10,000 for the purpose of pay- 
ing the indebtedness to the bank (something that the contract did not 
undertake to do), and to subordinate his own claim against his son to 
that of the bank. Therefore, appellants say, the heirs-at-law and legal 
representatives of the testator are estopped from claiming that the son’s 
indebtedness be deducted from any bequest payable to him under the 
terms of the will. We are at a loss to understand upon what theory 
the doctrine of estoppel could possibly be applied to the situation be- 
fore us. No cases are cited in its support and we think none can be 
found. 


- 


Division 5 argues that under the doctrine of unjust enrichment a 
court of equity will require a restitution of property unjustly obtained, 
and will establish a trust or lien thereon. This contention finds no sup- 
port in the record, nor in the Iowa cases cited. It should be kept in 
mind that the undertaking of the testator was not to leave any certain 
or specific property to the bank for any purpose whatsoever, or to re- 
write the devises then in the existing will so that the bank might be 
secure, but only that the will as then written should not be changed. 
This was upon the consideration stated in Exhibit 2 that the bank 
would ‘‘carry’’ the son Ernest while the father lived. We can see no 
‘‘unjust enrichment’’ of devisees and legatees who accept property 
willed to them by the owner thereof under circumstances like those 
before us. 

The sixth division says the decision of the trial court places a pre- 
mium on fraud and dishonesty and is grossly unconscionable. We do 
not read the record to any such conclusion; and the case of Kuehl v. 
Parmenter, 195 Iowa 497, 192 N. W. 429, cited to that proposition does 
not require it. Further elaboration is unnecessary. . . . 

Neither is it necessary to pass on the question whether the courts 
will or will not enforce testamentary agreements dealing with specific 
personal property; nor to analyze those cases in which there has been 
a full performance on the part of one of the contracting parties, and 
in which protection is sought by action quia timet. No such situation is 
before us. 


Other contentions are urged by appellees in support of the decree 
below, and all have been examined. But this opinion has already been 
extended beyond reasonable length. It is sufficient to say that a care- 
ful examination of the entire record justifies and sustains the decree 
appealed from. It is, therefore, affirmed. 
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RETENTION OF NON-LEGAL INVESTMENTS 
BY EXECUTORS 





In re Cuddeback’s Estate, New York Surrogate’s Court, 6 N. Y. Supp. 
(2d) 493 





The executors of an estate held shares of stock as assets of the 
estate for a period of about eight months, when they were sold at a 
price lower than they would have brought if they had been sold 
promptly on the probate of the will. It was held that they were 
not personally liable for the amount of the shrinkage. 

The will in this case was admitted to probate on July 20, 1937. 
As part of the assets of the estate, the executors received shares 
ofi stock in the National Dairy Products Company, General Electric 
Company, The Borden Company, Consolidated Gas Company of New 
York, Pennsylvania Railroad Company and Public Service Corpora- 
tion of New Jersey. The executors sold the shares between the dates 
of March 25 and April 2, 1938, at substantially their lowest prices. 
It was held that the executors had not been guilty of negligence in 
the matter and were not personally liable for the loss in value. Never- 
theless, it is an excellent rule for executors or administrators to dis- 
pose of all non-legal securities as promptly as possible. 

Proceeding in the matter of the intermediate judicial settlement of 
the account of proceedings of Samuel A. Koback and Richard Shaw, 
as executors of the estate of M. Alice Cuddeback, deceased, wherein 
the objectants contended that the executors should be surcharged for 
not more promptly selling the estate securities and obtaining better 
prices therefor. 

Objections dismissed and executors directed to file a supplemental 
account. 

Reuben Chase, of White Plains, for executors. 

Sydney A. Syme, of White Plains, for objectant Alice M. Shedd. 

Watts, Oakes & Bright, of Middletown (John Bright, of Middle- 
town, of counsel), for objectant Middletown Y. M. C. A. 


TAYLOR, S.—The objections relate to the failure of the executors 
to sell or dispose of six groups of stock, thereby causing the estate to 
sustain a substantial loss. The stocks in question are those of National 
Dairy Products Company, General Electric Company, The Borden Com- 
pany, Consolidated Gas Company of New York, Pennsylvania Railroad 
Company and Public Service Corporation of New Jersey. 

It appears that the testatrix died April 15th, 1937, and by reason 
of the filing of objections to its probate, various preliminary proceed- 
ings looking to the trial of the action and negotiations for a settlement, 


NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §470. 
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the Will was not admitted to probate and Letters issued until July 20th, 
1937. 

The objectants merely offered in evidence graphs showing the stock 
market prices of these securities over a period of time. These graphs 
show that from April 15th, 1937, the date of the testatrix’s death, there 
was a steady and substantial decline which reached its lowest point 
about the end of June, 1937, and from then forward there was a pro- 
nounced advance so that when Letters were issued to these executors 
all of the stock had recovered practically the greater part of the loss 
sustained since the death of the testatrix. Commencing about August 
1st, there was a downward market movement and it appears now that 
these stocks were sold between March 25th and April 2nd, 1938, at sub- 
stantially their lowest prices. 

The executors moved to dismiss the objections for want of proof 
and decision thereon was reserved. No proof was offered by the executors. 

From these facts alone the objectants contend there has been proved 
a prima facie case, in that the fact of loss necessarily under ordinary 
cireumstances implies want of care. The objectants say that the execu- 
tors knew, or ought to have known, that these groups of stock were 
nonlegals and highly speculative investments, and that they also knew, 
or should have known, that these stocks had been constantly and steadily 
declining in price from July, 1937, when the executors qualified. With 
respect to the first argument the objectants are assuming a fact not in 
evidence, viz.: That these stocks were highly speculative investments. 
Although the Court should hesitate to take judicial notice of specula- 
tive or nonspeculative character of specified corporate stocks, and for 
the purpose of this opinion no such notice is taken, it may be said, how- 
ever, parenthetically, that to the Surrogate some, at least, of these secu- 
rities appear to be of well seasoned corporations. 

It is axiomatic that an executor is not an insurer nor guarantor 
(Matter of Lathers’ Estate, 137 Misc, 226, 234, 243 N. Y. S. 366), and 
that the law goes no further than to place upon him the duty to use that 
degree of prudence and vigilance which would in general be exercised 
by a reasonably prudent man in the conduct of his own affairs. Vol. 3 
Bogert on Trusts, § 612; Matter of Clark’s Will, 257 N. Y. 132, 177 
N. E. 397, 77 L. R. A. 499; Brown v. Cleveland Trust Co., 233 N. Y. 
399, 135 N. E. 829; Costello v. Costello, 209 N. Y. 252, 103 N. E. 148; 
King v. Talbot, 40 N. Y. 76; Litchfield v. White, 7 N. Y. 438, 57 Am. 
Dec. 534; Matter of Roche’s Will, 233 App. Div. 236, 251 N. Y. 8. 347, 
modified 259 N. Y. 458, 182 N. E. 82; Matter of Hurlbut’s Estate, 
210 App. Div. 456, 206 N. Y. S. 448; Higgins v. Whitson, 20 Barb. 
141; Matter of Parsons’ Estate, 143 Misc. 368, 257 N. Y. S. 339, modi- 
fied 238 App. Div. 883, 262 N. Y. S. 957; Matter of Kruger’s Estate, 
141 Mise. 475, 252 N. Y. S. 688; Matter of Pulitzer’s Estate, 139 Misc. 
575, 249 N. Y. S. 87, affirmed 237 App. Div. 808, 260 N. Y. S. 975; Mat- 
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ter of Lathers’ Estate, 137 Misc. 226, 243 N. Y. S. 366; Matter of 
Wilmerding’s Estate, 135 Mise. 674, 288 N. Y. S. 375; Matter of Know- 
er’s Estate, 121 Misc. 208, 200 N. Y. S. 777; Matter of Bishop’s Estate, 
89 Mise. 355, 151 N. Y. S. 768; Matter of Vom Saal’s Will, 82 Mise. 
531, 145 N. Y. 8S. 307; Matter of Raplee’s Estate, 160 Mise. 615; 290 
N. Y. 8S. 517; Matter of Winburn’s Estate, 140 Misc. 18, 249 N. Y. S. 
758; Matter of Watson’s Estate, 168 Misc. 135, 5 N. Y. S. 2d 416; Mat- 
ter of Lazar’s Estate, 139 Misc. 261, 247 N. Y. S. 230; Chemical Bank & 
Trust Co. v. Reynaud, 150 Mise. 821, 823, 270 N. Y. S. 301, affirmed 
241 App. Div. 813, 271 N. Y. S. 952, Id., 266 N. Y. 484, 195 N. E. 164. 

In determining whether the acts of a fiduciary have been prudent 
within the meaning of the rule, we must ‘‘look at the facts as they exist 
at the time of their occurrence, not aided or enlightened by those which 
subsequently take place’’ (Purdy v. Lynch, 145 N. Y. 462, 475, 40 
N. E. 232, 236), and we must remember ‘‘a wisdom developed after 
an event and having it and its consequences as a source, is a standard 
no man should be judged by.’’ Costello v. Costello, 209 N. Y. 252, 262, 
103 N. E. 148, 152. 

In the decision of cases in these times of economic stress, courts 
should be lenient toward fiduciaries holding securities against a falling 
market. Matter of Clark’s Will, 257 N. Y. 132, 177 N. E. 397, 77 
L. R. A. 499; Matter of Weston’s Estate, 91 N. Y. 502; Matter of 
United States Trust Co., 189 App. Div. 75, 178 N. Y. S. 125; Matter 
of Varet’s Estate, 181 App. Div. 446, 168 N. Y. S. 896, affirmed In re 
Feitner, 224 N. Y. 573, 120 N. E. 862; Matter of Winburn’s Estate, 
140 Mise. 18, 249 N. Y. S. 758; Matter of Watson’s Estate, 145 Mise. 
425, 261 N. Y. S. 327; Matter of Beadleston’s Estate, 146 Mise. 548, 
262 N. Y. 8. 507; Matter of Thompson’s Estate, 41 Mise. 420, 84 N. Y. S. 
1111, affirmed 87 App. Div. 609, 83 N. Y. S. 1117, and 178 N. Y. 554, 
71 N. E. 1140. 

There is a recognized difference between negligence and errors of 
judgment, and while the former is properly the basis of surcharge, the 
latter is not. Matter of Clark’s Will, 257 N. Y. 132, 177 N. E. 397, 
77 A. L. R. 499; Crabb v. Young, 92 N. Y. 56. 

While unquestionably whether a fiduciary should promptly sell se- 
curities, or hold them for a better market, or some other reason, depends 
upon the facts of the particular case (Matter of Weston’s Estate, 91 
N. Y. 502, 510; Matter of Frame’s Estate, 245 App. Div. 675, 685, 284 
N. Y. 8. 153; Matter of Lazar’s Estate, 189 Misc. 261, 262, 247 N. Y. S. 
230; Matter of Winburn’s Estate, 140 Misc. 18, 22, 249 N. Y. S. 758; 
Matter of Morris’ Estate, 153 Mise. 905, 908, 276 N. Y. S. 254), an 
analysis of the cases leads to the conclusion that with respect to the 
time element solely executors may not be criticized for waiting from 
twelve to eighteen months to dispose of estate securities. Matter of 








802 THE BANKING LAW JOURNAL 


Frame’s Estate, 245 App. Div. 675, 685, 284 N. Y. 8S. 153; Matter of 
Watson’s Estate, 145 Mise. 425, 261 N. Y. 8. 327; Matter of Winburn’s 
Estate, 140 Mise. 18, 249 N. Y. S. 758; Matter of Weston’s Estate, 91 
N. Y. 502, 510, 511. 

We must keep in mind, too, the distinction between those securities 
which come to an executor as part of the estate and the investment of 
estate funds by the fiduciary. Matter of Clark’s Will, 257 N. Y. 132, 
136, 137, 177 N. E. 397, 77 A. L. R. 499; Matter of Weston’s Estate, 
91 N. Y. 502, 508; Matter of Beadleston’s Estate, 146 Mise. 548, 550, 
262 N. Y. S. 507. 

The rule contended for by the objectants would require fiduciaries 
to accurately foretell stock market fluctuations at their peril. Rather, 
the fiduciary’s duty to sell or to hold securities should be determined 
by the history of the companies during a period of years, their dividend 
records and analysis of their capital structure, competency of manage- 
ment, the number of years of the company’s existence and the nature 
and future of the particular business, for ‘‘the ups and downs of the 
Wall Street daily market quotations are not the mercury that must be 
strictly followed to decide whether it is wise to keep or sell stocks of 
the character of those in the instant case. Executors and trustees 
eannot be watchers of the tape, nor gamblers in stocks. They hold 
securities under the terms of wills or trust instruments. Various stocks 
at times advance in the face of irregular and ever declining markets 
by the activity of pools. The ticker tape does not always reflect the 
character of the seasoned corporation. The stock market waits on 
business revival. The prices of stocks are bound to many movements 
and go up and down in response to conditions.’’ Matter of Winburn’s 
Estate, 140 Misc. 18, 22, 249 N. Y. S. 758, 763. 

If stock market prices are to be the guide of a fiduciary’s care and 
prudence in the handling of estate securities, then a justified invest- 
ment one day might be unjustified and the fiduciary deemed careless 
and negligent if the stock went down in price at the opening of the 
exchange the next morning. Fiduciaries are not superhuman. 

No question is raised with respect to the burden of proof which is 
on objectants (Matter of Winburn’s Estate, 140 Mise. 18, 23, 249 
N. Y. S. 758; Matter of Turner’s Estate, 156 Misc. 68, 71, 281 N. Y. 8. 
452, affirmed 246 App. Div. 741, 285 N. Y. 8. 393), it being contended, 
however, that the shrinkage in value, as represented by stock exchange 
prices, makes a prima facie case. 


The securities in question were sold in approximately eight months 
and within the period in which executors and administrators may 
liquidate without being criticized with respect to the time element alone. 
Proof only of the loss or shrinkage in value as represented by stock 
exchange prices and without any proof of want of care or prudence, 
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the sales having taken place within a year of the executors’ appoint- 
ment, does not establish negligence and does not present a prima facie 
ease. Matter of Watson’s Estate, 168 Misc. 135, 5 N. Y. S. 2d 416; 
Matter of Menzie’s Estate, 54 Mise. 188, 105 N. Y. S. 925; Matter of 
Raplee’s Estate, 160 Misc. 615, 290 N. Y. S. 517; Matter of Sprong’s 
Estate, 144 Mise. 293, 296, 259 N. Y. S. 77; Matter of Pratt’s Estate, 
143 Mise. 751, 753, 754, 257 N. Y. S. 226; Matter of Booth’s Estate, 147 
Mise. 353, 264 N. Y. S. 773; Matter of Beadleston’s Estate, 146 Mise. 
548, 550, 262 N. Y. S. 507; McCabe v. Fowler, 84 N. Y. 314; Matter of 
Weston’s Estate, 91 N. Y. 502. 

Every ease cited in the objectants’ brief has been carefully examined. 
They are all] distinguishable from the instant case in that the fiduciary 
by reason of over staying his time in the market was required to justify 
his so doing, or the wills or trust instruments placed duties upon the 
fiduciaries of promptly disposing of the securities entrusted to their 
care. 

The objections so far as they relate to the sale of securities are 
dismissed... . 








| BOOK REVIEW 


Final 1938 Edition Rand McNally Bankers Directory ‘‘Blue Book’’: 
On September 13th the Final 1938 edition of the Bankers Directory 
came from the press, replete with the latest bank statistics and informa- 
tion. 


In spite of Government regulation, changes continue to occur in the 
bank structure. A year ago there were 15,812 headoffice banks ; 6 months 
ago there were 15,659; today there are 15,554; 312 banks closed (liqui- 
dations, absorptions, mergers, conversions, consolidations) ; 54 branch 
banks were discontinued; 72 banks changed title and/or location, and 
152 banks or branch banks opened. 


What happened to these banks is told in a special section of the 
Final 1938 Blue Book. 


The changes shown in bank statements (as of June 30th and many 
later), are interesting and, of course, especially interesting and of great 
value to other banks. The number of personnel changes run into the 
thousands—1938 lineup official for the year. 


The special section indexed ‘‘ Acces.’’ i. e., the most accessible bank- 
ing point to a non-bank town, shows a definite trend. 


Foreign map changes are only part of the 72 maps included in the 
Final 1938 Blue Book—all completely revised. 

The revised information includes present F. D. I. C. standing, mem- 
bership in the Investment Bankers Association, as well as other state 
and national bank associations, complete list of attorneys for the entire 
world—2,500 pages of important, up-to-the-minute statistics and in- 
formation for the profitably operating bank to use daily. Cloth-bound 
$15 a copy, delivered. 
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